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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF NEW YORK 

CIVIL NO. _ 73 -CV-SAS_ 


JO DAVIS MORTEN3CN, etc., et. al., 
PLAINTIFF 
vs 

SYRACUSE UNIVERSITY, etc., et. al., 
DEFENDANTS 


NOTICE CF APPEAL TO THE UNITED 
STATES COURT OF APPEALS FOR THE 
SECOND CIRCUIT FROM A MEMORANDUM- 
DECISION and ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF NEW YORK 


NOTICE IS HEREBY GIVEN that the Plaintiff, above-named, 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from the Memorandum-Decision and Order of the 
United States District Court for the Northern District of New 
York, the Honorable James T. Foley presiding, which Memorandum- 
Decision and Order granted the Defendants' Motion to Dismiss 
for lack of subject matter jurisdiction or for the failure to 
state a claim upon which relief can be granted and which dis¬ 
missed the Plaintiff's Complaint accordingly. Furthermore 
the Memorandum-Decision and Order granted the Defendants' request 
to deny class status to this action. 







The Memorandum-Deci si on rind Order, so described, was 
handed down by Judge James T. Foley on Hey—H, 197 ^4 ari^J filed 
with the Clerk of the United States District Court for the 
Northern District of New York, accordingly. 


JO DAVIS MORTENSON 
219 Crawford Avenue 
Syracuse, New York 
(315) 446-5119 

FOR HERSELF 


JAMES I. MEYERSON 
1790 Broadway - 10th Floor 
New York, New York 10019 
(212) 245-2100 

Attorney for Plaintiff 


•JO DAVIS MORTENSON, being first duly sworn, deposes and 

says: On June _, 1974, I did serve a copy of this Notice 

of Appeal upon the attorneys for the Defendants by mailing the 
same to them, postage pre-poid, first class, as follows: David 
Sexton, Esq., c/o Bond Schoeneck & King, One Lincoln Plaza. 
Syracuse, New York. 


JO DAVIS MORTENSON 

Sworn to and subscribed before me 
this _day of June, 1974. 


NOTARY PUBLIC 
My Commission Expires: 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
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JO DAVIS MORTENSON, on behalf of herself and 
on behalf of all persons similarly situated, 

Plaintiffs, 


-vs- 73-CV-545 

SYRACUSE UNIVERSITY, an educational corporate 
entity, DR. MELVIN EGGERS, Chancellor, DR. 

CLIFFORD L. WINTERS, Vice-Chancellor, DR. 

JOSEPH BRAYANT, JR. , former Chairman of the 
Department of English, Syracuse University, 

DR. WALTER SUTTON, Chairman of the Department 
of English, Syracuse University, ARTHUR HOFFMAN, 

PAUL THEINER, RANDALL I3EUNE, as standing members 
of the Executive Committee of the Department of 
English, Syracuse University and members of the 
Tenure Committee of the Department of English, 

Syracuse University, the EXECUTIVE COMMITTEE of 
the Department of English, Syracuse University, 
and the TENURE COMMITTEE, Department of English, 

Syracuse University, 

Defendants. 


APPEARANCES: OF COUNSEL: 

JAMES I. MEYERSON 
Attorney for Plaintiff 
1790 Broadway - 10th Floor 
New York, New York 10019 

BOND, SCII0ENECK & KING WILLIAM F. FITZPATRICK 

Attorneys for Defendants DAVID N. SEXTON 

One Lincoln Center 
Syracuse, New York 13202 

JAMES T. FOLEY, D. J. 

MEMORANDUM-DECISION and ORDER 
Plaintiff has commenced this action against delendnnts, 
Syracuse University, et al., alleging that she was terminated from 
her position as Assistant Professor in the Dep .emont of English, 
effective June 1971, allegedly as a result of Syracuse University's 
policy to discriminate against women. It is undisputed that noti¬ 
fication of the termination, by letter, was given the plaintiff 
in October 19G9, to be effective in June 1971. Additionally, 
plaintiff seeks to represent the class of women faculty members 


who have been subjected to this discrimination, and thus a determ¬ 
ination that the action is a suitable one to be maintained as a 
class action. F. R. Civ. Proc. 23(c)(1). Defendants move in a 
single motion to dismiss this action for lack of jurisdiction both 
over the subject matter and person; for failure to state a claim 
upon which relief can be granted; to strike certain allegations in 
the complaint; and for determination that the action should not 
proceed as a class action. 

The complaint alleges jurisdiction under 28 U.S.C. § 1343, 

42 U.S.C. §§ 2000c et seq . , 42 U.S.C. 6§ 1983 and 1985 and Executive 
Order 11246 (1965), 3 C.F.R. 1964-1965 Comp., p. 339, as amended, 
and Executive Order 11375 (1967) 3 C.F.R. 1966-1970 Corap.) p. «84. 
Declaratory and injunctive relief as well as money damages are 
sought. In addition to the relief sought in this action, plaintiff 
has sought relief from other authorities, e.g., Syracuse University 
Senate (4/71), the Chancellor, the New York State Division of Human 
Rights (filed 12/70), and with the United States Equal Employment 
Opportunity Commission (EEOC; 1st #TBU4-0167 filed 9/24/73; 2nd 
WBU4-0352 filed 9/30/73); some of these proceedings are still 
pending, but will not affect this decision. 

In ray judgment, there is no subject matter jurisdiction of the 
claims alleged in the complaint and failure, further, to state a 
claim therein upon which relief can be granted even with considera¬ 
tion of the affidavits submitted in support of questions that might 
be presented properly for federal consideration. Rosado v. Wyman, 

397 U.S. 397, 403 n.3 (1970). 

It is by now axiomatic that jurisdiction pursuant to 28 U.S.C. 

§ 1343 in conjunction with 42 U.S.C. § 1983 and § 1985 cannot be 
asserted against a non-public defendant unless some form of "state 
action" is involved in the specific acts of discrimination that are 
alleged. This element that is essential must be something more than 
a general financial or legal relationship, i.e., the state must exert 
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direct influence or control in the activity. Recent opinion of both 
the Supreme Court and the Court of Appeals, Second Circuit, have re¬ 
jected claims of State action based upon incidental contacts not 
causally related to the specific violation of civil rights. Moose 


Lodge No. 107 v. Irvis, 407 U.S. 163 (1972); Burton v. Wilmington 
Parking Authority, 365 U.S. 715 (1961); see also Shirley v. State 

Nat * 1 Bank, _F. 2d _, slip op. 1773 (2d Cir. Feb. 14, 1974); 

Bond v. Dentzer, _F. 2d _, slip op. 2093 (2d Cir. March 13, 

1974); McDonald v. National Collegiate Athletic Ass'n., 370 F. Supp. 
625, 630 (C.D. Calif. 1974). ’’’bo most recent pronouncement of the 

Second Circuit lists five factor which should be searched foi. Ihe 


Court said "each of these factors is material; no one factor is con 
elusive." 


A review of the "state action" case law 
suggests five factors which are partic¬ 
ularly important to a determination of 
"state action": (1) the degree to which 

the "private" organization is dependent 
on governmental aid; (2) the extent and 
intrusiveness of the governmental regu¬ 
latory scheme; (3) whether that scheme 
connotes government approval of the 
activity or whether the assistance is 
merely provided to all without such con¬ 
notation; (4) the extent to which the 
organization serves a public function or 
acts as a surrogate for the State; (5) 
whether the organization has legitimate 
claims to recognition as a "private" 
organization in associational or other 
constitutional terms. 


Jackson 
slip op 


v. The Statler-JIilton Foundation, 
2741, 2750 (Decided Dec. 4, 1973; 


_F. 2d , ! 

"Revised April 6, 1974). 


These five factors, when applied to the instant case in their 
proper context, in my judgment, reveal in the circumstances upon 
which this action is based no state involvement present to support 
claims under §§ 1983 and 1985. Plaintiff, in a somewhat rote argu¬ 
ment, simply declares that since Syracuse University performs a 
public function of education in the state, evinced by its compliance 
with certain laws (see e.g., N.Y. Ed. Law §§ 218 et seq.) and re¬ 
ceives state financial assistance (never exceeding 5% of the 
university budget), all the acts of the University are really State 


controlled. This analysis is very weak because these allegations 
have been made and specifically rejected from ray reading of them by 
the recent cases of the Court of Appeals, Second Circuit. The 
furnishing of higher education per sc is not a "public function" 
within the concept of state action. Powe v. Miles, 407 F. 2d 73, SI 
(2d Cir. 1968). And a small amount of aid given to the private 
university (here less than 5% annually) does not significantly 
alter the lack of state involvement. Grafton v. Brooklyn Law 
School, 478 F. 2d 1137, 1142 (2d Cir. 1973); Grossner v. Trustees 
of Columbia University, 287 F. - ,>p. 535, 547-549 (S.D.N.Y. 1968). 

Syracuse University from the record herein is essentially a 
"private organization" which is not dependent on state aid to any 
significant degree and New York State does not regulate r approve 

its tenure procedures in any meaningful way. 

With specific regard to § 1985, I find that not only is any 
state action lacking, but also that the complaint fails to allege 
in reasonably acceptable form any conspiracy. Furumoto v. Lyman, 

362 F. Supp. 1267, 1275 (N.D. Calif. 1973). Although plaintiff has 
named the Chancellor, members of the Faculty Senate and Department 
of English, her allegations, even when construed liberally, merely 
cite these individuals for failing to perceive and rectify her 
complaints insofar as they reviewed her appeals in their official 
capacities. This falls far short of participation in the alleged 
discrimination which is the subject of the complaint. Finally, 
plaintiff requests that even if this Court should doubt the presence 
of state action, a hearing should be held under the rationale of 
Coleman v. Wagner College, 429 F. 2d 1120 (2d Cir. 1970) and Braden 
v. University of Pittsburgh, 477 F. 2d 1 (3rd Cir. 1973). However, 
to my mind, these cases are easily distinguishable. Both of these 
cases involved obvious and direct state participation in some 
phase of the administration of the university which was also the 
subject of the complaints therein. In Coleman , it was a direct 
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attempt by the New York State Governor and Legislature requiring 
private universities to promulgate student disciplinary codes and 
in Braden it was the requirement that certain public officials be 
designated Trustees of the University of Pittsburgh, including tne 
Governor of the State, Superintendent of the Department of Public 
Instruction and the Mayor of Pittsburgh, as well as provision for 
the appointment of other trustees by the Governor and others. There 
is nothing even approximating this type of state involvement to be 
ascertained from plaintiff’s complaint or supporting papers. Again, 
what is more important is that in both Braden and Coleman as well as 
Jackson v. The Statler-IIilton Foundation , supra, the claimed state 
action was causally related to tho allegations in the complaint. 

To wit: Whoever sat on the board of trustees would determine the 
policies of the university in Braden ,and in Coleman state legislation 
mandating a disciplinary code might very well affect a student sub¬ 
ject to it. Nothing alleged by plaintiff even alludes to how New 
York State might affect tenure decisions of Syracuse University. 

The remaining claims of jurisdiction, under the Civil Rights 
Act of 1964, 42 U.S.C. §§ 2000e et seq . and Executive Orders 11246 
and 11375, simply from my review do not confer jurisdiction under the 
allegations contained in the complaint. Bradford v. Peoples Natural 
Gas Company, Inc., 60 F.R.D. 432, 436 O'/.D. Pa. 1973). 

I find that the time of the alleged act of discrimination at the 
latest is June 1971, the effective date of termination between plain¬ 
tiff and Syracuse University. Prior to March 24, 1972, 42 U.S.C. 

§ 2000o - 1, specifically exempted an "educational institution with 
respect .to the employment of individuals to perform work connected 
with the educational activities of such institution," and thus this 
alleged act of discrimination being prior to March 24, 1972 could not 
come within the ambit of this Act. Cohen v. Chesterfield County 
School Board, 474 F. 2d 395, 395 n. 1 (4th Cir. 1973), rev’d on 
other grounds 94 S. Ct. 791 (1974), fcert.gr. 411 U.S. 947 (1973)] 



Johnson v. University of Pittsburgh, 359 F. Supp, 1002, 1007 (W.D. 

Pa. 1973); Hill-Vincent v. Richardson, 359 F. Supp. 308 (N.D. Ill., 
E.D. 1973); Y/alkcr v. Kleindienst, 357 F. Supp. 749 (D.C. 1973). 

The lack of retroactive application is not the only bar to jur¬ 
isdiction under the terms of § 2000e. Plaintiff has also failed to 
meet the time limits prescribed for filing her complaint with the 
EEOC. This failure is adequately explained in a letter from Lloyd 
G. Bell, District Director, EEOC (September 27, 1973), appended to 
plaintiff's affidavit of March 18, 1974. A timely filing is a 
jurisdictional prerequisite to a suit in a United States District 
Court. Choate v. Caterpill r /ractor Company, 402 F. 2d 357, 359 
(7th Cir. 1968); Austin v. Reynolds Metals Company, 327 F. Supp. 

1145, 1148 (E.D. Va. 1970); Williams v. Local No. 19, Sheet Metal 
Wkrs. Int'l Ass'n, 59 F.R.D. 49, 52 (E.D. Pa. 1973); Washington v. 
Aerojet-General Corp., 282 F. Supp. 517, 519-520 (C.D. Calif. 1968). 
These time limitations are specific and clear and failure to follow 
them defeats later suit under the Act. 

The final issue which must be addressed is plaintiff's attempt 
to characterize her charges against defendants as "continuing" acts 
of discrimination, and to represent a class in this litigation. For 
if either purpose can be accomplished, it would be impossible to say 
that any particular act of discrimination took place at any particular 
time in relation to the statutory time periods involved. The acts, 
if continuing, would run beyond time period endings and if class 
related could involve class members against whom the contended common 
acts of discrimination took place at different times. Thus objections 
based on the lack of retroactivity and the lack of timeliness would 
be pointless in that context. See Macklin v. Spoctor Freight Systems, 
Inc., 478 F. 2d 979, 985-987 (D.C. Cir. 1973). Bartness v. Drewrys, 
U.S.A., Inc., 444 F. 2d 1186, 1188 (7th Cir. 1971), cert den. 404 
U.S. 939 (1971); Bowie v. Colgate-Palmolive Company, 416 F. 2d 711 
(7th Cir. 1969); Oatis v. Crown Zellerbach Corporation, 398 F. 2d 


- 6 - 


496, 499 (5th Cir. 1968); Tippett v. Liggett Si Meyers Tobacco 
Company, 316 F. Supp. 292 (M.D. N.C. 1970). 

However, in my judgment, a job termination or layoff without 
more such as occurred here cannot be considered a continuing viola¬ 
tion. Cox v. United States Gypsum Company, 409 F. 2d 289, 290-291 
(7th Cir. 1969); Hutchings v. U.S. Industries, Inc., 309 F. Supp. 

691, 693 (K.D. Texas 1969), rev'd and remanded on other grounds, 

428 F. 2d 303 (5th Cir. 1970); see also Gordon v. Baker Protective 
Services, Inc., 358 F. Supp. 867, "69 (N.D. Ill. 1973); Sciaraffa 
v. Oxford Paper Company, 310 F. Supp. 891, 896 (D. Maine, S.D. 1970); 
Culpepper v. Reynolds Metals Cora .ay, 296 F. Supp. 1232, 1235 (N.D. 

Ga. 1969), rev'd and remanded on other grounds, 421 F. 2d 888 (5th 
Cir. 1970). 

And, in terms of the class action, it is questionable whether 
plaintiff, who is no longer associated with Syracuse University, can 
represent a class of women still employed there. See Hnnsberry v. 

Lee, 311 U.S. 32, 44-45 (1940); Norman v. Connecticut State Board of 
Parole, 458 F. 2d 497 (2d Cir. 1972); Carroll v. Associated Musicians 
of Greater New York, 316 F. 2d 574 (2d Cir. 1963). But, there is no 
question that the class action device may not be used to circumvent 
the timeliness of actions under the Civil Rights Act of 1964 under 
these circumstances. Hccht v. Cooperative for Amer. Relief Everywhere, 
Inc., 351 F. Supp. 305, 310 (S.D.N.Y. 1972); Torockio v. Chamberlain 
Mfg. Co., 328 F. Supp. 578, 580 (W.D. Pa. 1971), remanded 456 F. 2d 1084 
(3rd Cir, 1972); compare, Kohn v. Royall, Koegel 8c V/ells, 59 F.R.D. 515 
(S.D.N.Y. 1973), appeal dismissed, slip op. 3243 (2d Cir. 5/3/74). 

A final brief word concerning plaintiff's second filing of a 
charge with the EEOC against the same defendants, Syracuse University 
et al. (plaintiff's affidavit, March 29, 1974). Apparently, plaintiff 
wishes this second Notice of the ,'ght to Sue, issued considerably 
after the filing of this complaint (12/7/73), pursuant to her 
Notice (9/27/73), to cure the untimeliness and lack of retroactivity 
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discussed previously. Of course, a second Notice, issued after 
the filing of an action, could not possibly become nur.c pro * un c 
giving this Court jurisdiction where none had existed at the time 
of filing. Additionally, the letters accompanying the two Notices 
from Mr. Lloyd G. Hell seem to trert each Notice as separate com¬ 
plaints having distinct case numbers. Plaintiff's contention that 
the second Notice is merely an emendation or continuation of the 
first is questionable in terms of the facts of the case and the 
treatment of these claims by the EEOC; it is unacceptable to me. 

See Miller v. International Paper Co., 408 F. 2d 283 (5th Cir. 

1969); also 29 C.F.K. § 1601.25(c). 

Although not specifically raised by plaintiff, I find that 
the decisions of the Court of Appeals, Fifth Circuit, in Hutchings 
v. United States Industries, Inc., supra, and Culpepper v. Reynolds 
Metals Company, supra, which allowed the tolling of certain time 
periods under Title VII when plaintiff first sought private settle¬ 
ment of his complaint through his contractual grievance remedies, 
would not cure the untimeliness as presented by the instant case. 
Plaintiff did file a petition to the University Senate Hearing 
Panel in April 1971 and their decision, if it can be considered 
a grievance procedure within the meaning of these cases, was January 
19, 1973. However, this procedure was not invoked as a first 
measure of private grievance settlement in light of plaintiff's 
prior petition to the New York State Division of Human Rights in 
December 1970, nor would it, in any event of tolling, meet the 210 
day time limit for filing a complaint with the EEGC since plaintiff's 
first, complaint with the EEOC was not filed until September 24, 1973. 
I thus find these cases inapposite to ameliorate the untimeliness 
presented here, but the point is somewhat academic in terns of the 
exclusion of educational institutions from coverage under Title VII 
at the time of the discriminatory acts alleged in the complaint, 
i.e., all being prior to the March 24, 1972 amendment. 



In conclusion, realizing that the "role of the prophet is 
precarious at best" on questions of state action, I find there is 
no state involvement alleged in the complaint sufficient to confer 
jurisdiction under either 42 U.S.C. § 1983 or § 1985. See Tucker v. 

Maher,_F. 2d __S Blip op. 3275, 3285 (2d Cir. 5/7/74). 

The allegations in the complaint are clearly not cognizable under the 
Civil Rights Act of 19G4 since they concern an educational institu¬ 
tion and all occurred prior to March 24, 1972. Their untimely asser¬ 
tion would deprive this Court of jurisdiction, in my judgment, in any 
event. Therefore, defendant-’ motion to dismiss for lack of subject 
matter jurisdiction or for failure to state a claim is granted and 
plaintiffs complaint is hereby dismissed. The request of the de¬ 
fendants to deny class action status is granted; the request in the 
defendants' motion to strike certain allegations of the complaint is 
dismissed as moot in view of the dismissal of the complaint. 

It is so Ordered. 


Dated: May 13, 1974 

Albany, New York 


*»iff 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
1 WEST GENESEE STREET 
BUFFALO, NEW YORK 14202 
(7 16) 842 - 5 1 70 


Re: 

NOTICE 01' RIGHT TO SITE 
WITHIN 90 DAYS 

In Case No. TEUl* 03$2 before the Equal Employment Opportunity 
Commission, United States Government. 

Jo Davis Mortenson 

v. 

Syracuse University 
YOU ARE HERESY NOTIFIED THAT: 

WHEREAS. th r •• 5 '.sion has not filed a civil action with 

respect to your cMrg'’ as provided by section 706(f)(1) of 
Title VII of the. Civil Rights Act of 1964, as amended, 42 U.S.C. 
2000e et seq; and, 

WHEREAS, this Commission has not entered into a conciliation 
agreement to v’hich you are a party; 

THEREFORE, pursuant to s706(F) of Title VII, you may within 
90 days of your receipt of this Notice, institute a civil action 
in the United States District Court having jurisdiction over your 
case. 

Should you decide to commence judicial action, you must do so 
within 90 days of the receipt of this letter or you will lose 
your right to sue under Title VII. 

If you are not represented by counsel and you are unable to obtain 
counsel, the Court may in its discretr^.i, appoint an attorney to 
represent you. 


Should you have any questions concerning your legal rights or have 
any difficulty filing your case in court, please contact Mr. 

Ronald Copeland of our Regional Office at (212) 264-3644. 





IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF NEW YORK 


CIVIL NO„ 


JO DAVIS MORTENSON. on behalf of herself and 
on behalf of all persons similarly situated, 


PLAINTIFFS 


-vs- 

COMPLAI NT 

SYRACUSE UNIVERSITY, an educational corporate CLASS ACTION 

entity, PR. MELVIN ECGEfiP, Chancellor, DR. 

CLIFFORD L. WINTERS, Vice-Chancellor, DR. 

JOSEPH BRAYAXT, JR., former Chairman of the 
Department of English, Syracuse University, 

DR. V/ALTER SUTTON, Chairmen of the Department 
of English, Syracuse University, ARTHUR HOFFMAN, 

PAUL THE INER, RANDALL GRUi.E, as slanding members 
of the Executive Committee of the Department of 
English, Syracuse University and members of the 
Tenure Corrmi ttor. of the Department of Eriolish, 

Syracuse University, the EXECUTIVE COMMITTEE of 
the Department of English, Syracuse University, 
and the TENURE COMMITTEE, Department of English, 

Syracuse University, 


DEFENDANTS 


INTRODUCTORY STATEMENT 

1. This is cn action brought to redress the maintenance 
and perpetuation of a pattern and practice of discrimination 
against women, solely because of their sex, in the hiring of 
women to, the promotion of and awarding of' tenure to women in, 
and the termination of women from, positions on the faculty at 
’Syracuse University, in contravention of the Fourteenth Amend¬ 
ment to the United States Constitution end the various acts of 
Congress which prohibit discrimination based on sex. The 
Plaintiff, a woman, prosecutes this action on behalf of herself 
and all other persons similarly situated and, in this regard, 
seeks declaratory, injunctive and monetary relief. 





JURISDICTIONAL STATEMENT 


2. Jurisdiction of this Court is invoked pursuant to 

r 

28 U.S.C. § 1343 (1), (2), (3) and (A) in conjunction v/ith A2 

|,U.S.C. §§2000e £t. sen .. os amended, (Title VII of the Civil Right: 

I Act of 196A) A2 U.S.C. §§1983 and 1S*B5(the Civil Rights Act of 
I 

> 1871) the Fourteenth Amendment to the United States Constitution, 

! and Executive Order 112A6 (signed September 2A, 1965, effective 
1* 

|ion October 2A, 1965, 3 C.F.R. 339) as amended by Executive Order 
; 11375 (signed October 13, 1967, effective in part on November 12, 
i> 1967 and in port bn October 1A, 1968), this being an action to 
redress the deprivation of the constitutional and civil rights 
of individuals because of discrimination based on sex. Jurisdic¬ 
tion is also invoked in conjunction v/i th the Declaratory Judgment 
Act (28 U.S.C. §§2201 and 2202), this being an action for declare- 

i 

tory as v/ell as injunctive and monetary relief. 

I 

I PARTIES 

■ 3 . Plaintiff, JO DAVIS M0RTENS0N is a female citizen of the 

•'United States presently living in Syracuse, New York; she was 
employed in 1966 by Syracuse University as an Assistant Professor 

« 

in the Department of English, School of Liberal Arts. Plaintiff 
has both a Masters and Ph.D. in English Literature having obtained 
the same from Pennsylvania State University. She obtained a 
Bachelor of Arts degree in drama from the University of North 
Carolina in Greensboro. She v/as and is a highly qualified indi¬ 
vidual for the faculty position of Assistant Professor in the 
Department of English at Syracuse University; and but for the 

fact that she is a woman, she would not have been terminated from 

in due course 

her position and otherwise would havc/becn awarded tenure on the 
faculty at Syracuse University. 

! - 2 - 






j, k. Plaintiff Mortcnson brings this action on behalf of 

herself and on behalf of all other women who, because of their 
! sex, and solely because of their sex, have been, are being, and 
liwill continue to be denied access and retention to, arid promotions 

i » 

parid tenure in, faculty positions at Syracuse University in contra¬ 
il venticn of the United States Constitution and the various acts 
r of Congress which prohibit discrimination based on sex. 

5. The necessary requisites of a proper class action are 

ii 

present, to wit: Plaintiff brings this action as a class action 

!,pursuant to Rule 23 (a) and (b) of the Federal Rules of Civil 
»• » 

r Procedure on her own behalf and on behalf of all persons 

l 

'similarly situated. As to the class as set forth herein (1) they 
(are so numerous that joinder of all its members is impracticable; 

|j (2) there arc questions of law and fact common to the class and 
|iits members; (3) the claims of the Plaintiff are typical of the 
Iclaims of class and its members; (4) the Plaintiff will fairly 

ft 

|i and adequately protect the interest, of the class and its members.; 
jj (5) the Defendants acted or refused to act on grounds generally 
j,applicable to the class and its members, thus making appropriate 
; final injunctive relief wi th respect to the class as a whole; 

P(6) questions of Taw and fact common to the members of the class 
predominate over any questions affecting only the individual mem¬ 
bers, and a class action is superior to other available methods 
for the fair and efficient adjudication of this suit. 

6 . Defendant, SYRACUSE UNIVERSITY, is a private institution 
of higher education which is subdivided into various academic 
colleges and departments therein. While it is private in nature, 
it receives significant sums of money to carry out its programs 
from the State of New York, and its departments and subdivisions, 
and the government of the United States; and it receives signifi¬ 
cant sums of money from the afore-mentioned governmental entities 
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and their departments and subdivions for services provided by the 
Defendant University to them. A substantial sum of such monies 
j coos toward providing tuition payments of students attending said 
I University, its colleges and departments; and the salaries, or parts 
j'thereof, of faculty members teaching at said University, its 
i colleges and departnients. i 

7. Defendant, DU. MELVIN EGGERS, is the Chancellor of 

i Syracuse. University and is the Chi^f Administrative Officer there- 

i 

* of. Among other things, he is responsible for carrying out the 
policies of the University as they ore formulated by its Doard of 

I r * 

Trustees, including those policies related to the hiring, firing 
,, and promotion of faculty personnel. In so doing he has the u 11i — 
lunate responsibility to assure that the hiring, firing and promotion 
||Of faculty personnel arc done on a racially and sexually non- 
lidiscriminatory basis; and, in fact, he has the ultimate responsi¬ 
bility to assure that thq University's Affirmative Action Program 

!• ... 

j,and its goals, designed to increase the number of racial minority 

•land female persons on the faculty of the University, are being 

i! 

implemented and met. 

p 

8 . Defendant, DR. CLIFFORD WINTERS, is Vice-Chancellor of 
"Syracuse University and Chairman of the Affirmative Action Commit¬ 
tee of said University. Among other things, he is responsible 

for assisting the Chancellor of Syracuse University in carrying 
out the policies of the University as they are formulated by its 
Board of Trustees, and particularly those policies related to the 
University's Affirmative Action Program and goals, which program 
and goals arc designed to increase the number of racial minority 
and female persons on the faculty of the University. 

9. Defendant, DR. JOSEPH BRYANT, JR., is former Chairman of 
/Department of English in the School of Liberal Arts, at Syracuse 

University. In that capacity he was responsible for assisting the 

t * 
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Chancellor and Vice-Chancellor of Syracuse University and other 
subordinate officials thereof in the implementation of the Uni¬ 
versity's Affirmative Action Program cind the attainment of its i 
goals insofar as the particular Department of English and 
School of Liberal Arts, Syracuse University, is concerned. 

9a. Defendant,DR. WALTER SUTTON, is Chairman of the De¬ 
partment of English in the School of Liberal Arts at Syracuse 

University. In that capacity he is responsible for assisting the 

i 

Chancellor and Vice-Chancellor of Syracuse University and other 
subordinate officials thereof in the implementation of the 
University's Af/irmative Action Program and the attainment of 

» J < 

its goals insofar as the particular Department of English is 

I 

concerned. 

9b. Defendant, EXECUTIVE COMMITTEE,Department of English, 
Syracuse University, is a committee of faculty personnel who 
have the responsibility to "consult with and share in the de- 

I 

cisions of the Chairman in all matters of policy and planning ; 
regarding salary, load, leave, recruitment, budget, and academic 
freedom, and in all matters involving the efficiency, stand¬ 
ards, and reputation of the Department of English." Its member- j 
ship is .composed of two elected members* one appointed member 
and three standing members* to W1 t : Director of Graduate 

Studies, the Director of Upper Division Studies, and the Direc¬ 
tor of Lower Division Studies. 

9c. Defendants ARTHUR H0FR1AN, PAUL THE I NCR and RANDALL 
BURNE, are presently the standing members of the Executive 
Committee of the Department of English, Syracuse University, 
and, along with the appointed and elected members, are respon¬ 
sible for carrying out the duties of the Executive Committee, 
as heretofore set forth; in addition they hold positions on the 
Tenure Committee, Department of English, Syracuse University. 

r * 
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9d. Defendant, TENURE COMMITTEE of the English Deportment, 

I 

Syracuse University is a committee of faculty personnel com¬ 
posed of all English Department mcmbei s who have tenure and/or 

who have received a departmental recommendation for tenure in j 

! 

the previous year. Said Committee is responsible for deter¬ 
mining action on matters of reappointment and tenure. 

I 

ALLEGATIONS , 

10. In September, 1566, Plaintiff Mortenson was employed 

by Syracuse University, School of Liberal Arts, Department of 
English, as an Assistant Professor. At that time, the Chair¬ 
man of the Department of English was Doctor James El son. i 

11. At the time the Plaintiff was hired as an Assistant 
Professor in the Department of English, Doctor Elson assigned 
her to teach courses on both the lower and upper level under 
graduate level. 

12. The Plaintiff taught at such levels from 1966 through ' 

. i 

1968 without being the recipient of any complaints with respect 

1 

to her teaching ability. During that period, the Plaintiff 
also received salary raises attendant to her competent perform¬ 
ance as an Assistant Professor in the Department of English, 
School of Liberal Arts, Syracuse University. 

13. In 1968, Defendant Joseph Bryant replaced the afore- 

1 

mentioned James Elson as Chairman of the Department of English, 
School of Liberal Arts, Syracuse University and immediately 
assigned plaintiff to teach only lower level undergraduate 
courses. The Plaintiff did not object to the assignment at 
that time but she perceived Dr. Bryant's decision to restrict 

i 

her to such courses on a permanent basis while assigning 
male faculty personnel, without doctoral degrees ( which the 



- 6 - 





Plaintiff possessed) or publication (which the Plaintiff 
possessed) to graduate level courses, to be a demotion of sorts. 

14. Prior to Mr. Bryant's appointment as Department Chair¬ 
man, Dr. Elson originally assigned the Plaintiff to a three 
preparation 5-doy week and subsequently to a two preparation 
2-day week. In the spring of 1969, Dr. Bryant advised the 
Plaintiff that he was changing her assignment to a 5-day, 3 
preparation week for the fall semester of the 1969-70 academic 
year. He stated that he was doing this because only full pro¬ 
fessors could have a 2-day week. He added that he was giving all 
of his assistant professors a 5-day week. Upon information and 
belief this was not done to all the assistant professors in the 
Department. 

15. After his appointment as Chairman of the Department of 
English, Defendant Bryant held a meeting in the spring of 1969 
involving the Plaintiff and three male faculty personnel who 
came on the staff of the Deportment of English at the same time 

i 

as the Plaintiff did. ' 

16. One of the aforementioned men was an Assistant Professor, 
like the Plaintiff, while the other two men held the position of 
Lecturer. 

17* From the time of Doctor Bryant's arrival in 1968 and 
throughout the period up to her termination from the Defendant 
University, effective June 1, 1971, Plaintiff v/as the only female 
Assistant Professor in the Department of English, School of Liberal 
Arts, Syracuse University. Moreover, the English Department has 
not hired, retained, and granted tenure to any woman in any pro¬ 
fessorial rank in twenty (20) years. Finally, upon information 
and belief, from 1966 to date, the English Department has never 
terminated a male faculty member having only three years of full 
time teaching service. Upon information and belief, it has regu¬ 
larly extended and continues to extend male faculty personnel with- 
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out doctoral degrees or publications into their fifth and sixth 

|i 

years of full time teaching service before making a decision on 
jj the tenure of those individuals. j 

j: 18. During the meeting, Doctor Bryant advised the Plaintiff 

l 

j and other persons present that they had two years to demonstrate 
j their professional competence; and that the decision concerning ( 

i the granting of tenure to them would be based on this dernonstra- 
jj lion. He also explained the four areas which were evaluated in 
!; terms of making the tenure decision. These areas, in order of 

! their importance, according to Defendant Bryant, were the holding 

ii 

ji of a Ph.D. degree, publication, teaching, and University Profes- 
|| * 1 
sional involvement. 

Ij 19. In October, 1969, meetings of the tenured staff were 

j| held. Within approximately one (1) week after the aforcr.cntioned 
| meetings. Defendant Bryant met with the Plaintiff, Peter Morfenson 
j and Joseph Roesch, in private, and advised them tenure had not been 
recommended for any of them. At the same time, Defendant Bryant 
told Mr. Morton that the voting members of the English Department 
(the tenured staff) were favorably inclined toward him and that ^ 
he would be reconsidered the following year. , 

jl 20. About three weeks later, Mr. Mortcnson and Mr. Morton 

If received essentially identical letters from Defendant Bryant, 
which they showed to the Plaintiff and which indicated that they 
j would be reconsidered the following year. By letter, Mr. Roesch 
and the Plaintiff were notified that they would be terminated 
effective June, 1971. 

,, 21. Certain voting members of the Department, upon hearing 

\ of these events, indicated to Peter Mortenson (who was not at 

that time Plaintiff's husband) that they had not understood the 

r 

' decision concerning the Plaintiff, Mr. Roesch, Mr. Mortenson, 


ii 

i' 


<s> 
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and Mr. Morton to have been final; it was the understanding of 
these individuals that the discussion concerning the afore¬ 
mentioned was simply an informal annual assessment regarding non- 
tenured staff and not a final decision. 

v 

22. On October 8, 1970, Plaintiff received a memorandum in 
herUniversity moil box stating essentially that candidates for 

I 

tenure should update their dossiers and include pertinent infor- 

I 

mation concerning their teaching, scholarship, and University 
i and Community service. Since the Plaintiff's name was typed in 
the upper left hand corner of this memorandum, Plaintiff felt 
that it was unmistakably meant for her; and, therefore, it 
demonstrated to her, again, that the previous report of the 
voting members' intentions had been misrepresented. Within 
approximately one week of that time, Defendant Bryant told Mr. ( 

Mortenson, Plaintiff's husband, that the Plaintiff did not t 

l 

need to submit an updated summary because the Department could 
not grant tenure to a husband and wife. Defendant Bryant con¬ 
currently told the Executive Committee of the English Deportment, 

i 

j Syracuse University, the because the Plaintiff was fired, her 

i salary would be used to extend the one year appointment of a 

I 

j male faculty member who at that time had neither a doctoral de¬ 
gree nor any publications. 

thereafter. 

23. However,shortly / Plaintiff submitted to the secre- 
tary of the English Department, Syracuse University, an updated 

j summary of her teaching experience, scholarship and University 
{ Committee Service, as had been directed on October 8, 19/U. 



I 




2^. On November 3, 1970. Dr. Bryant called the Plaintiff 
into his office and confirmed the 1969 decision not to recom¬ 
mend tenure for her; and reaffirmed that her appointment was ter-' 
minated as of June 1, 1971. Plaintiff questioned the decision 
and Defendant Bryant told her that, in terms of making a deci¬ 
sion, in order of their importance, were her (1) professional 
activities, (2) publications, and (3) teaching ability. He 
stated that the Plaintiff's publications were not strong enough ' 
and that she did not have any professional activities. Defen¬ 
dant Bryant further explained that "talks" counted most; he ap- 1 

> ! 
pcared to equate "talks" with publications. Plaintiff Mortenson 

he * 

questioned Defendant Bryant's comments; and thcn/told the Plain¬ 
tiff that she did not have any ideas. He did not clarify this 

' i 

statement. 

25. Upon information and belief, Mr. Donald Morton was noti- 

i 

fied in November, 1970, that he had received another one year ex¬ 
tension with respect to a new consideration of his tenure quali- | 
fications. Mr. Joseph Rocsch was notified that tenure had been 
denied and that he was being given an extension of employment un-‘ 
til June, 1972. In the fall of 1971 a motion was made to re¬ 
open consideration of his tenure again. ( 

26. Plaintiff fulfilled more of the tenure qualifications 
than either of the aforementioned men. At the time that the ex¬ 
ceptions were made for both of the aforementioned men, but not 
for the PIaintiffr-ncither of said men held a Ph.Dj degree nor 
had they published anything. 

27. At the time that the Plaintiff was denied tenure and 
terminated from her faculty position with the Defendant University 
v/hile the aforementioned men were given extensions in their cm— 

I 

ployment contract and/or consideration of their tenure credentials 
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Plaintiff held a Ph.D. degree and had published two ( 2 ) re¬ 
views. j 

28. Upon information and belief, Defendant Bryant stated 
at the Committee of Tenured Members that he did not recommend 

t 

the Plaintiff for tenure, but that,at any rate, the Plaintiff 
v/as not eligible for the same because she was married to a mem¬ 
ber of the Department and that a consideration of her tenure 
qualifications was "academic." Furthermore, and upon informa¬ 
tion and beliefj the marital status of the candidates for tenure, 
as well as their sex, were di cussed by the Tenure Committee. 

29. Plaintiff was told by a professor, who attended the 
meeting of the tenure committee whereat the rna.ital status of 

the _enure candidates v/as discussed, that the fact that Mr. Rocsch, 
a tenure candidate, v/as married and that 't v/as a difficult j 
year to find work, v/as a consideration in granting him a new 
extension until 1972. # I 

30. On December 10, 1970, Plaintiff filed charges with the ■’ 

New York State Division of Human Rights relative to the Defen¬ 
dants' decision to terminate her from her faculty position at the 
University. An investigation v/as conducted, a probable cause 
finding made, and ultimately a public hearing held. Having , 

submitted a similar charge with to the Equal Employment Oppor¬ 
tunity Comr.iission, a "Notice of Right to Sue Within 90 Days" 
letter v/as issued by the EEOC on September 27, 1973 . 

• t 

31. Male applicants for tenure were given preferential 

treatment over the female Plaintiff herein; and such preferential 

treatment v/as arbitrary, capricious and sexually discriminatory, 

in violation of the Plaintiff's statutory and constitutional 

rights. Said preferential treatment in favor of male applicants 

. i 

1 

1 

1 
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for retention and further tenure consideration and oyainst the , 

|, Plaintiff herein, was not based on objective qualifications but ^ 

jj rather on the sex of the individual concerned. I 

|i 32 . At the time that the Plaintiff was denied further \ 

jj tenure consideration and terminated from her position, the Plain— j 
jj tiff was the only female Assistant Professor in the English De- ^ 
jj partment. Two other females, who were appointed to the faculty bc- 
i fore Defendant Bryant became Chairmen of the English Department, 

I! were professors in the Enylisii Department at the time the Plain— 

l' ' 

tiff was denied further tenure consideration and terminated from 

I • . . • 

|! her faculty position but were in the process of retiring; and in 

^ # > 

; fact, at this time have retired. . 

I 33. Upon information and belief, Defendant Bryant had 

■ never given the Recruiting Committees a single dossier from a 
jj female candidate nor had he hired a female into the Department j 
I up to the time when the Plaintiff filed her Complaint with the , 

j state Division of Human Rights. The Department had received j 

1 hundreds of applications, may of which were,upon information and • 
j belief, from females. 

34 . Plaintiff filed charges, according to the University's 
n 

j. grievance procedure, with the University Senate Sub-Committee on 
1 Academic freedom, Tenure and Professional Ethics, respecting 
her termination and denial of tenure. Said sub-committee 
established a hearing panel and hearings were held in 1972. The 
hearing panel report, issued January, 1973, found that the English 
Department, Syracuse University, had terminated the Plaintiff 
1 without adequate consideration and by improper procedure. 

35. Defendant Sutton, the Defendant Executive Committee 
i. and the Defendant Tenure Ccrrmittee have refused to take any 

i meaningful steps to give the Plaintilf adequate consideration 

according to proper procedures, notwithstanding the aforementioned 

j! 

hearing panel report. 
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36. Plaintiff Mortenson, a woman, was not given further i 

i 

tenure consideration, as her male counterparts, and was termi¬ 
nated from her position as an Assistant Professor in the Eng¬ 
lish Department, School of Liberal Arts, at Defendant University, 

l 

notwithstanding her superior qualifications to attain tenure 
and notwithstanding the ex stcncc of Executive Order 11246, as 
amended by Executive Order 11375• which required the Defendant 
University, as a government contractor, to undertake affirma¬ 
tive action to assure that persons arc employed and treated 

• r 1 # 

equally, without regard to race, color, religion or sex ; and 
to undertake affirmative action to increase its minority and 
female faculty personnel. Upon information and belief, the 
Defendant University is subject to the afore-stated Executive 
Orders in os much as the federal government funnels substan¬ 
tial monies into the Defendant University for services pro¬ 
vided to the federal government by said University, pursuant 
to contracts for service; and the University is required to 
comply with the provisions contained therein as a condition to 
the continued receipt of such monies. ( 

37. Plaintiff Mortenson, a v/oman, v/as not given further 
tenure consideration, as her male counterparts, and ultimately 
was terminated from her position as an Assistant Professor in 
the English Department, School of Liberal Arts, at Defendant 
University, notwithstanding her qualifications to attain tenure 
and notwithstanding the existence of Executive Order 12246, 

I 

as amended by Executive Order 11375* The Defendant 

I 

i 

i 
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^University has adopted and submitted to the federal government an 
|l Affi rrnative Action Program designed to increase the number of 
hwomen and minority persons on its faculty. Said Affirmative Action 
|'Program has not been implemented in good faith nor its goals even 
| remotely attained; not has it been accepted by the federal govern- 
lament although the University ostensibly operates under it. Said 
I Affirmative Action Program is merely a paper document drawn up to 
( satisfy the conditions required of the defendant University to 
|>receive federal monies and nothing more. Illustrative of this 
point is that, while there has been a recent general staff reduc- 

i t • 

, tion in the Defendant University of, upon information and belief, 
,'15.A percent, nineteen (19) percent of the female staff was reduced. 
^Furthermore, the absolute numbers of v/omen declined in every 1 

jdivision of the Defendant University, even those classifications 
lof employees that enjoyed an appreciating work-force. • 

38. Further illustration of tue University's sexually 

idiscriminatory policies is that, upon information and belief, in 

jthe three classifications for which comparative rank exists, i.e., 

jj faculty, clerical/technical and hourly,women are clustered at the 

I,bottom of each class. In 1972, 7A.8 percent of all women employees 

were in the clerical/tcchnical and hourly wage categories while 

..only AO.8 percent of all male employees were in those categories. 

In a declining work-force women are in the most menial jobs, at the 
bottom of the wage-scale and they are sustaining the bulk of all 

terminations. In that regard, the rate of reduction of the male 

faculty, upon information and belief, is only A.3 percent,less 

,than one-half the rate of decline for women. 

39. The Defendants employ different standards in evaluating 
the applications of women end men for tenure and for retention on 
the faculty at Syracuse University which standards are intended 

to ano have the effect of foreclosing women from securing tenured 


positions and promotions on the faculty of said University in 

I] 

I violation of Title VI i of the Civi' Rights Act of 1964 as amended- 

'I 

II (42 U.S.C. §§2000(c) e_t. seq .) and the Civil Rights Act of 1871 

|j (41 U.S.C. §1933)» the Fourteenth Amendment to the United States 

! Constitution and Executive Order 11246, as amended by Executive 
I 

j Order 11375; and which were intended to and had the effect of 
; foreclosing the named Plaintiff herein from securing the tenured 
I position of Assistant Professor on the faculty at the Defendant 
! University in violation of the aforestated constitutional and 

i 

•statutory provisions. 

and unequal application 

40. The Defendants' standards/of evaluation of tenure 

(applicants on the faculty at Syracuse University have the dis¬ 
parate and discriminatory effect of eliminating women applicants 
jlfrom consideration and foreclosing them from securing tenured 
^positions and promotions on the faculty at said University in 

(Violation of Title VII of the Civil Rights Act of 1964 as amended 
l 

.(42 U.S.C. §§2000(e) et sea .) and the Civil Rights Act of 1871 

i(42 U.S.C. §1983), the Fourteenth Amendment to the United States 

Constitution and Executive Order 11246, as amended by Executive 
j* 

Order 1 1 375; and hove iad such discriminatory effect on the named 
1 

1 Plaintiff herein in violation of the afore-stated constitutional 
and statutory provisions. 

41. The Dcfendcnt University, while ostensibly a private 
Institution of higher learning, receives, upon information arid 

i 

belief, substantial monies and other benefits from the federal 
and state^governrnent so as to place it in such an inter-relation¬ 
ship wi th the state and federal government to make it a quasi- 
public institution. Upon information and belief, without those 

; monies the Defendant University would be unable to operate effi- 

1 

ciently and continuously and with all of its programs, activities 
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and services, os a "private" institution. In that regard, the , 
Defendant University receives substantial sums of "Bundy money" 
from the State of New York for each degree it awards, with the sum 
of money being ascertained by the nature of the degree. I 

42. Upon information and belief, as one of the conditions 
to receiving the substantial federal funds which it is receiving 
for its programs, services, and activities, the Defendant Univer- ^ 
sity drew up an Affirmative Action Program to increase, among 
other things, its minority and female faculty representation. 

43. U' information and belief, the State of New York 
through the New York State Board of Regents and the Office of the 
State Connii ssioner of Education, regulate and supervise public 

> t 

and private education throughout the State, including institutions 
of higher education and specifically that of the Defendant Univer¬ 
sity. Among other things, the State certifies private schools 
and sets appropriate minimum standards for their operations* As 
such the State has a substantial inter-relationship with private 
educational institutions in the State, such that those institutions 
would be unable to operate within the State of New York wi thout 
that inter-relationship. j 

44. Plaintiff submits that the actions taken against her, 
as heretofore described, in denying her further tenure considera¬ 
tion and terminating her from her faculty position of Assistant 
Professor in the Department of English at the Defendant University 
and the acts taken and otherwise related thereto, were taken 
against her by the Defendant parties solciy because of her sex; 
and were arbitrary, capricious and sexually discriminatory and 
without objective and rational reason. Accordingly, the Defendant 
parties did discriminate against the Plaintiff in violation of 

‘Title VII of the Civil Rights Act of 1964 as amended (42 U.S.C. 
§§2000(e) et. scg.), and 42 U.S.C. §1983 (the Civil Rights Act of 
1871), the Fourteenth Amendment to the United States Constitution, 
and Executive Order 11246, as amended by Executive Order 11375, 
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45. Plaintiff submits that the actions taken against her, 
as heretofore described, in denying her further tenure considera¬ 
tion and terminating her from her faculty position of Assistant 
Professor in the Department of English at the Defendant University 
and the acts taken and otherwise related thereto, were effected 

by the parties collectively and in concert to deprive the Plain¬ 
tiff of her statutory, civil and constitution rights, because she 
is a woman in violation of Title VII of the 196** Civil Rights Act 
of 1871 (42 U.S.C. §§2000(c) et_. seg .) the Civil Rights Act of 
1871 (42 U.S.C. §1983). the Fourteenth Amendment to the United 
States Constitution, and Executive Ordei 11246, as amended by 
Executive Order 11375. 

< 

46. Plaintiff submits that the actions of the Defendant 

I 

parties, as heretofore described, reinforce on existing pattern 
of discrimination by the Defendant University against women be- 

I 

cause of their sex in securing tenured faculty positions and 

1 

promotions therein with said University in violation of Title VII 
of the Civil Rights Act of 1964 (42 U.S.C. §§2000(e) ct. seq.), 
and the Civil Rights Act of 1871 (42 U.S.C. §1983)» the Fourteenth 
Amendment to the United States Constitution and Executive Order 
11246, as amended by Executive Order 11375; and the Plaintiff 
further submits that the actions of the Defendant parties, as 
heretofore described, are counter-productive to and subvert the 
Affirmative Action Program and goals of the Defendant University 
relative to increasing the number of women and minority persons 
in tenured positions on the faculty at said University. 

47. Plaintiff has exhausted all available administrative 
remedies; and any further administrative recourse is futile and 
attendant with such delay to make the same unreasonable. 
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1»8. The Defendant parties have acted collectively and in 
concert to deny to the Plaintiff, solely because of her sex, 
her position on the faculty at the Defendant University; and 
such collective and concerted action had the intent and con¬ 
tinues to have the intent of denying to the Plaintiff a posi¬ 
tion on the faculty at the Defendant University solely be¬ 
cause of her sex and in violation of her rights under the 
Fourteenth Amendment to the United States Constitution, the 
Civil Rights Act of 1871 ( **2 U.S.C. §§ 1903 and 1985 )» Title 
VI1 of the Civil Rights Act of 196'*, as amended ( '*2 U.S.C. 

§§ 2000e, et. seej. ) and the afore-stated Executive Orders. 
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WHEREFORE, Plaintiff respectfully prays that this Court 

j assume jurisdiction of this matter, order a speedy trial on | 

i! 

I their merits thereof, and: 

I . . . , 

(a) Declare the actions of the Defendants to be in viola¬ 
tion of the Plaintiff's rights as guaranteed under Title VI1 of . 

I 

the Civil Rights Act of 1964, as amended (42 U.S.C. §§2000(e), 

et. seci .), the Civil Rights Act of 1871 (42 U.S.C. §§1983 and 
fl ** . ... 

I' 1985), the Fourteenth Amendment to the United States Constitution, 

' * « 

I- and Executive Order 11246, as amended by Executive Order 11379. 

1 

j| (b) Enjoin the Defendants from continuing to take actions 

it * . 1 

which discriminate against women, solely because of their sex, 

1 

] in securing faculty positions and promotions at the Defendant 
j| University; and directing them to take positive and complete 
|| actions to implement an Affirmative Action Program to increase j 
|j by 25% the number of women in tenurecLfdculty positions at the 
jj Defendant University, including but not limited to drawing up j 
and implementing objective evaluation criteria of applicants for , 
attaining tenured faculty positions and promotions. 

(c) Direct the Defendants to reinstate the Plaintiff to 

j ( position of Assistant Professor, with appropriate tenure considcra- 
!' tions in the Department of English in the School of Lincral Arts, 

J. Syracuse University, forthwith, with back pay and all increment'- 
and benefits attendant thereto. 

(d) Award actual and punitive damages in the ar. jnt of 

• $ 100 , 000 . 00 . 

; (c) Award costs and attorneys fees. 
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VERIFICATION 


JO DAVIS MORTENSON, the Plaintiff in the foregoing action, 
ibeing first duly sworn, deposes and says: 

1. I am the Plaintiff in the foregoing action. 

2 . I have read the foregoing complaint and understand 
it i ts contents. 

3. The facts contained therein are true except for those 

i 

|ithings stated upon information and belief and as to those things 

^ stated on information and belief, I believe the same to be true. 

I 

j' I shall' represent the class of persons alleged to be 

r 

jiadversely affected by the actions and policies complained of 
herein to the best of my ability and I shall not compromise ‘the 
i members' interests for my interests, the interests being 
substantially the same. 


JO DAVIS MORTENSON 


|| Sworn to and subscribed before me 
l ; this _day of _, 1973 


NOTARY PUBLIC 


My Commission Expires: 
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IN THE 

UNITED STATES DISTRICT COURT 
F'R THE 

NORTHER!) DISTRICT OF NEW YORK 


CfYIL NO. 


j £■ u AV I o i ^>>vv>!| CtC. , Ob* 31 • f 

PLAINTIFFS 


UNIVERSITY, etc., et. el., 
DEFENDANTS 


rr ,'.-pi « i *]•> 


; floor" 


i> » venire 
: 'ievk 13 2?M 

' • r 


f.t.or.icy for Plaintiff 
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iN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF NEW YORK 


CIVIL NO. 77 Civ R4S 


JO DAVIS MORTEMSON, on behalf 
of herself and on boh: If of all 
persons similarly situated, 

PLAINTIFF 

PLAINTIFF'S SUPPLEMENTAL! 
AFFIDAVIT IN OPPOSITION 1 
TO THE DEFENDANTS MOTION 
TO DISMISS THIS ACTION j 


STATE OF NEW YORK ) SS * 

COUNTY OF NEW YORK ) ** 

JO DAVIS MORTENSON, being first duly sworn, deposes and 

says: 

1. I am the individually named Plaintiff in the above- 
captioned legal action and I purport to represent not only 
myself but all women who have been, are, or may be victims of 
the Defendant University's alleged arbitrary, capricious and 
sexually discriminatory employment policies and practices. 

2. I am submitting this Affidavit in view of the argu¬ 
ments held in this matter on Monday, March 18, 1974 in Albany, 
New York before the Honorable JAMES T. FOLEY, Chief Judge of 
the United States District court for the Northern District of 
New York. 

3. At the hearing before his Honor, my counsel, James 

I. Meycrson, set forth the procedures which I employed 

administratively before filing thi- action. Said procedures 


vs 

SYRACUSE UNIVERSITY, etc., et.al., 
DEFENDANTS 










ore set forth in my initial Affidavit to this Court. 

This action was filed in this Court pursuant to a 
Notice of Right to Sue which was issued by the Equal Employ¬ 
ment Opportunity Commission in Buffalo, New York, over the 
signature of Mr. Lloyd Bell, Regional Director of that office. 

5. Mr. Bell indicated that my Complaint, which was filed 
on September 23, 1973 was untimely but that a Notice of^Right 
to Sue was still in order. 

6. Said Notice of Right to Sue ( j copy of which is 
attached to my initial Affidavit ) was based on my Complaint 
to the EEOC that I had been terminated from my position as 
an Assistant Professor of English in the English Department 
at Syracuse University, effective June, 1971, in an arbitrary 
and capricious manner and based on aibitrary, capricious and 
sexually discriminatory policies and considerations. 

7. Before filing my complaint with the EEOC in 1973* I 
pursued diligently my administrative remedies in the New York 
State Division of Human Rights. In addition, I purused my 
remedies through the University administrative structure. 

8 . Probable cause was found in the State Division of 
Human Rights; after conciliation failed an administrative 
hearing was held in this matter and an adverse ruling to my 
position was eventually handed down. 

9. I have appealed that decision to the Appeals Board 
of the New York State Division of Human Rights and a decision 
is expcc.cd shortly ( argument before the Appeals Board was 
held in October, 1973 ). 

10. At the same time, the Academic Freedom, Tenure and 
Professional Ethics Committee of the University Senate Issued 
a report in January, 1973* after holding hearings in my matter 
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11. Said Committec found that my dismissal had violated ! 

♦ 

appropriate anJ required University and Departmental procedures ' 
and was without adequate consideration in basis. 

12. I had filed my grievance with said Committee in April, 
1971, pursuing my remedies through that administrative body 

di1igently. 

13. Tne delay in the issuance of said report was totally 
beyond rny control and v/as attendant to the delay inherent in 
that administrative procedure. 

I 1 *. In April, 1973, the Department of English refused to 
act upon a request made of it to act upon the Senate Panel 
findings and reconsider my appointment to the faculty. 

-15. As late as October, 1973, the Chancellor of the Uni¬ 
versity, Melvin Eggers, officially notified me that he was 
refusing to act upon the Senate Panel findings and reconsider 
my appointment to the faculty. 

16. It must be understood that if I had not beqn terminatec 
arbitrarily and capriciously, the Senate Faculty would not have 
made its findings and the University would not have been required 
to reconsider me for appointment to the faculty. 

17. In substance then, the University's fai ure in this 
regard relates not to hiring me to a position at the University* 
but rather deals with terminating from the position v/hich 

I previously held with the University for five years. 

18. On September 30, 1973, I clarified my Com- . int to 

the EEOC respecting the action of the University in April, 1973, 
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19. My initial Notice of Right to Sue was issued on Septem¬ 
ber 27, 1973. 

20. In December, 1973, the EEOC advised me that it was 
assuming jurisdiction of my Amended Complaint of September 30, 
1973, relating to the failure of the University to act in 
April, 1973 pursuant to the requests made and based on the 
University Senate's findings. 

21. As I indicated heretofore and as my counsel pointed 

out in oral argument, the April 30, 1973 action of the University 
is intricately involved with and connected to my termination; 
if the latter had not occurred the April 30, 1973 action ( in¬ 
action ) and the more recent October, 1973 action ( inaction ) 
would not have occurred. 

22.. As my counsel pointed out at the oral argument on 
March 18, 197^, he had spoken with Mr. Lloyd Bell that morning 
about this matter. Mr. Bell indicated to him, as he pointed 
out to your Honor, that,in all likelihood and in view of the 
federal court proceedings underway, he would issue another 
Notice of Right to Sue. 

23. The EEOC had deferred to the New Yo r k State Division 
of Human Rights, as it was required to do under law, and had 
reassumed its jurisdiction. 

24. Attached hereto is a copy of the Notice of Right to 
Sue which was issued over the signature of Mr. Lloyd Bell on 
March 27, 1974. 

25. I submit that the initial Notice of Right to Sue 

was proper and that it gave to this Court appropriate jurisdic¬ 
tion under Title VII of the Civil Rights Act of 1964 as amend¬ 
ed ( 42 U.S.C. §§ 2000(e) et. seg. ). 




26. The untimeliness referred to in that regard merely 
related to administrative convenience for undertaking its own 
investigation and not to the propriety of issuing a Notice 

of Night .to Sue. 

27. This is particularly so in view of the fact that I 
was not sitting idlclyby during the intervening period of time 
between the initial discriminatory act and my filing of the 
initial Complaint with the EEOC. 

28. In view of my amended complaint to the EEOC, irmiediatel 
after receiving my Notice of Right to Sue in September, 1973, 
the act'^ns ( inaction ) of the Defendant University in April, 
1973 and October, 1973, and the Notice of Right to Sue which 
was just issued by the EEOC, after *t had assumed jurisdiction, 
appropriately deferred to the State, and then reassumed juris¬ 
diction, and in view of the fact that the actions ( inaction ) 
of the Defendant University in April, 1 973 and October, 1973 
could not have and would not have occurred if I had not been 
terminated arbitrarilyand capriciously and in violation of 

of required University procedures and withoutconsideration in 
basis, this Court clearly has jurisdiction of this matter; and 
the Defendants' position in this regard has no basis in fact 
or law. 

29. The defendants have also raised the issue of the 
propriety of the suit against certain of the named persons 
herein. 

30. As pointed out in argument and the papers submitted 
heretofore, Syracuse University operates by and through its 




employees and officers. In my complaint ano amended com¬ 
plaint to the EEOC, the latter of which the EEOC assumed juri 
diction over, deferred to the State of New York, and then 
rcassumed jurisdiction over, I named Syracuse University 
and the Chancellor thereof, Melvin Eggers, as Respondents. 

In the Complaint filed with this Court I named Syracuse Uni¬ 
versity and Mc‘v*f. v Eggers as Defendants. In addition, I 
named several other individuals"^ Defendants, some of whom 
were named in my Complaint with %$e New York State Division 
of Human Rights. All of the individual' - named herein were 
named fn their official capacities. 

31. 1 submit that this Court has proper jurisdiction 
over them pursuant to the Notice of Right to Sue which was 
issued by the EEOC, particularly in view of the continuing 
nature of effects in this matter. 

32. If there is any basis in law for the Defendants* 

position in this regard, and I do not believe that there is, 

it should be dismissed as so narrowly construing the 
Federal Rules of Civil Procedure and more specifically the 
policy and intent of the Civil Rights A c t of 1964, as amend¬ 
ed ( 42 U.S.C. §§ 2000 (c) ejt. scq . ),that it will have 

the unjust effect of penalizing lay persons, such as myself, 
who take it upon themselves, without the assistance of 
counsel, to pursue a remedy and enforce a right which they 
have. 

33. In short, this Court should reject the Defendants' 
position in this regard as having no basis in fact or law. 
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34. As respects my Fourteenth Amendment allegations and 

state action under 42 U.S.C. § 1933 ( the Civil Rights Act 

of 1866 ) and the Defendants' position in this regard, the 

an 

Court should reject the latter until I have had/opportunity 
to present to this Cot - t all the facts which establish 
Syracuse University as a quasi-public ( quasi-govcrnmental ) 

institution subject to the aforementioned Civil Rights Act 

. 

and the Fourteenth Amendment to the United States Constitution.! 

35 . It is true that, in addition to showing the quasi¬ 
public nature of the institution, I must show an involvement 

by a governmental entity in the particular practice challenged, 
in this case the hiring, firing and promotion policies of 
the Defendant University. 

36. Such can only be shown after I have had an opportunity 
to garner all the facts related to the control of the State 

of New York over the operation of Syracuse University, particu¬ 
larly as it relates to accreditation. 

37. In that regard, faculty appointments and all actions 
related thereto, including promotions and separations of 
faculty personnel, are intricately related to accreditation. 

38 . i have attached hereto a circular, dated" February 

19 , 1974, which was circulated to aj 1 full-time faculty members 
in the Depa r tmcnt of English and which reflects that the 
New York State Department of Education has requested that 
faculty vitae be submitted tc . Such reflects that the 
State Department of Fducetior , for reasons unexplained, 
interested in the faculty pci - ncl at least in the English 
Department at Syracuse University if not all Departments at 





Syracuse University. 

: j . This fact along should be. sufficient to allow dis¬ 
covery into the involvement of the State of New York into 
the affairs of Syracuse University as they relate to faculty 
appointments and policies related thereto. 

40. This Court may eventually find that 1 have not 
established to its satisfaction sufficient involvment to 
permit jurisdiction herein under the Fourteenth Amendment to 
the United States Constitution and 42 U.S.C. § 19&3. in 
conjunction with 2P U.S.C. § 1343 (3) and (4). However, 

1 should be given the opportunity to discover in this regard. 

^1* Pelk vs Chancellor of Washing ton University , 336 
F. Supp. 45 ( E.D. Mo. 1970 ), Braden_v s University of Pitts¬ 
burgh . 477 F. 2d 1 ( 3rd Cir. 1973 ) and Colem an vs Warner, 

429 F. 2d 1120 ( 2nd Cir. 1970 ), all of which are discussed 
in my Brief heretofore submitted to this Court ( in addition 
to other authorities ), support my position. 

42. The Defendants cor.*end that Grafton vs Proo*1 . yn 
Law School . 478 F. 2d 1137 ( 2nd Cir .. / negates the 

principle enunciated in Wanner, supra. I submit that such 
is not so. In Grafton the Second Circuit merely held that 
on the facts submitted to the District Court there was not 
a sufficcnt showing of state involvement with Brooklyn Law 
School; and that the District Court had not committed re¬ 
versible erxor in making that substantive finding. 

43. The Second Circuit did not negate the principle 
that facts t lould be presented to the District Court before 
such a finding is made. It is submitted that merely because 
in Grafton the facts were submitted in the form of affidavits 
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1s not a reason that 

and other pi cadi nqs,/a litigant should not be afforded an 
opportunity to garner all of the facts in order to give the 
trier thereof sufficient information upon which to make a just 
and reasonable evaluation of the state's involvement in a 
particular University's affairs. 

44. Not insignificantly, Grafter, is the most recent of 

dccisiorf in this Circuit on state involvement in a private 
university's disciplinary policies and practices; and accord¬ 
ingly, the Circuit was quite familiar with the facts related 
thereto, as well as the law in that regard. . * 

45. In B elk . supra , as is pointed out in the memorandum of 
law heretofore submitted. Judge Harper found that the student 
discipline cases vis a vis private university policies and 
practices were in a "bag" by themselves; and that a Court 
should be hesitant to rule per force, in cases not involving 
student discipline, that as a matter of law there is no 

state action by a private university in the action taken. 

Wanner of course indicates that sl his true even in student 

discipline cases in view of recent New York State legislation; 

- 

and Judge Friendly seems to say that as a matter of law ! 

there jh> sufficent state involvment in the affairs of private ^ 

j 

universities in this state, as relate to student discipline, 
to make university action in this regard state action. 

46. In sum, I submit that this Court should afford me 

1 

the opportunity to exercise my right to discover in this 
regard, as such right is afforded to me under the Federal Rules 
of Civil Frocedure. Moreover, in view of the jurisdiction 
of this Court, pursuant to Title VII of the Civil Rights Act 

^ « <*» 
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of 196*1, as amended ( k2 U.S.C. §§ 2000(e) et. seg.),and the 
Notice of Right to Sue letters which I have received in this 
respect, I should be permitted to discover i jrmation relative 
to my substantive claims of discrimination. 

hi. Finally, the Defendants challenge the propriety of 
this action as a class action. I have set forth in my memoran¬ 
dum of law to this Court the authority in support of my posi¬ 
tion that, per force, this action is class in nature. At most 
this Court should defer a ruling in this regard until dis¬ 
covery has been completed so as to allow the Court to better 
determine if the class is merely theorectical in nature 01 - 
real. The Affidavit submitted to this Court by the Women's 
Caucus at Syracuse University indicates that the proposed 
class is more than theorectical and is, in fact, very real. 
Accordingly, the propriety of the class's existence is not 
as much in issue as the definition of that ciass. 

hQ. Moreover, in as much as I am challenging policies 
and practices of Syracuse University in so far as they relate 
to sex discrimination, the authority seems to indicate that 
I am a proper prosecutor of those claims, across the board so 
to speak, notwithstanding that my claim specifically focuses 
on the separation policies and practices of the University 
as they relate to professional staff. It should bo pointed 
out that I do not purport to represent csery female employee 
of the Uni'.crsity but only those female employees who have 
professional status ( i.c. faculty members and administrators ) 
49. In point of fact and law there very well may be un¬ 
known persons in this class, to wit: women who are not even 
born and women who,because of the challenged policies and 
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practices,have been discouraged fran seeking professional 
employment status at the University. 

50. The fact that I am currently unemployed from my po¬ 
sition as a faculty member at Syracuse University docs not 
have any 'bearing whatsoever on my ability to represent the 
class. After all, it is my unemployment status, itself, which 
is the very focus of this law suit. To say that 1 am unable 

to represent a class because I am currently unemployed is to 

the 

reinforcc/discrimination which I contend has been perpetrated 

» “ 

upm me by the Defendant University through the operation of 
its policies and practices. In short, it is illogical and 
a penalty of sorts. It is like contending that a Black person „ 
who has been excluded from a job because of racially discrimina¬ 
tory policies and practices cannot represent other Black person: 
presently employed in position but who are nevertheless sub¬ 
ject to the same policies and practices which have already af¬ 
fected the individual, "here is just no basis in law or logic 
for such a position; and if this Court adherred to such a 
position it would result in a multiplicity of cases on the 
same issue, a luxury which federal courts throughout this 
country can ill-afford. The Advisory Committee's comments 
on Rule 23 actions support my position fully. See: Plaintiff's 
Memorandum of Law heretofore submitted to this Court. 

WHEREFORE, I respectfully pray that this Court deny the 
Defendants' Motion to Dismiss on all counts and direct that dis 
covcry herein be undertaken and completed as expeditiously as 
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possible so as to allow a speedy trial on the substantive issues 
in this action. 


JO DAVIS MORTENSON 


Sworn to and subscribed before me 
this _ day of March, 197 1 *. 

NOTARY PUBLIC 

My Commission Expires:_ 
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UliPAMi. JiNT 01' POLISH 


r 


February .10, 1974 


TO: Ml FUr.L-'t OiU FACULTY 


th ara bein'* r.-hed by the .New York State Education 
to :■v ply tho curriculum vitc.8 of all faculty 
er-WQd in grad. :.to activities. These should include 
Pi plication cm cations, service on nation.'’! or projlassionat 
cOcm.il tce-s, and ir.nortint awards and recognitions. They 
should also include for each individual a breakdown in 
percent cf Ur.e spent in teaching (different! nte graduate 
it—’rrgrauratj “curses), student advise rent, research, 
c/ecto cr tasters cor.uittccs, consulting, university 
service, and other activities. 

Will you please submit up-to-date information on 
these cattors by 1 ircii 11. If it will bo helpful to you 
y-u c.ta consul c Ualcn ebeut the catcrial prepared soxetine 
ago in connection with our toctor of Arts proposal. 


/hi 


Arthur U. lloffnan 


0 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF NEW YORK 


CIVIL NO. 7-» c iv/ r '5 


JO DAVIS MORTENSON, etc.,et.al., 
PLAINTIFF 
vs 

SYRACUSE UNI VERS ITY,etc.,ct.al., 
DEFENDANTS 


PLAINTIFF'S SUPPLEMENTAL 
AFFIDAVIT IN OPPOSITION 
TO THE DEFENDANTS' MOfiuN 
TO DISMISS THIS ACTION 


JAMES I. 

17?0 Free 
New York, 
(212) 2F -3 


MEYERSON 

d . •’/ - 10th Floor 
York 10019 

-•2100 


ATTuR 2Y FOR PLAINTIFF, ct. al. 

JO DAVIS MORIESNON 
2 ] j C r a•. i fcre! Avor.uc 
-f York 
(>lj) 1 j 

V/L . >■ 


FOR HERSELF 





IN THE 

UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF NEW YORK 


CIVII NO. 73 Civ 5^5 


! 


JO DAVIS MuETtNbON, on behalf of 
herself arid on behalf of all per¬ 
sons similarly situated, 

PLAINTIFF 


vs 

SYRACUSE UNIVERSITY, ,c., ct. al., 


DEFENDANTS 


AFFIDAVIT IN OP¬ 
POSITION TO THE 
DEFENDANTS' MOT IOi 
T 0 DISMISS 


AFFJLDAVil 

STATE OF NEW YORK ) 

) SS.: 

COUNTY OF ONONDAGA ) 

JO DAVIS MORTENSON, b^ing first duly sworn,. deposes and 

0 

says: 

1. | sni the individually named Plaintiff in the above- 
caplioned legal action and I purport to represent not only my¬ 
self but all wenen who have been, are, or may ba victims of the 
Defendant University's alleged arbitrary, capricious and sexual 
ly discriminotory employment policies and practices. 

2. This action was commenced on December 7 , 1972, with thj 
filing of the Complaint with the Clerk of the United States 
District Court for the Northern District of New York; and it 
was subsequently served upon the Defendant parties by an agent 
of the Office cf the United States Marshal for the Northern Dia 
trict of New York. 

3. The action is brought to redress the maintenance and 
perpetuation of a pattern and practice of discrimination agains 








women, solely because of their sex, in the hiring of v.'omen to, i 
and tiic promotion and retention of women in, teaching positions ! 
on the faculty at Syracuse University, in contravention of the 
Fourteenth Amendment to the United States Constitution and the I 
various acts of Congress which prohibit discrimination based 
on sex, to wit: 42 U.S.C. §§ 2000(e) ct scq., as amended (Title! 
VII of the Civil Rights Act of 1964). 

4. I commenced this action pursuant to a "Notice of Right 
to Sue" letter sent to me on September 27 , 1973 and issued by 
the Equal Employment Opportunity Commission, Buffalo, New York,; 
Lloyd G. Bell, District Director. See: Exhibit "A" attached 
hereto and made part hereof. 

5. Iri order to fully understand what substantive allega¬ 
tions in the Complaint fall within this Court's jurisdiction 
under Title VII of the 1964 Civil Rights Act, as amended (42 
U.S.C. §§ 2000(c) et scq. ). as such jurisdiction is conferred 
upon this Court pursuant to the "Notice of Right to Sue" let¬ 
ter which was issued by the Equal Employment Opportunity Com¬ 
mission on September 27, 1973, it is necessary to set forth 
herein the rather detailed course of action which I pursued 

I 

in both the state and federal administrative agencies before 
the aforementioned "Notice of Right to Sue" letter was issued. 

6. An understanding cf the detailed course of action 
which I followed will lead to the inescapable conclusion that 
all of the allegations which I set forth in the Complaint, 
herein, as well as all of the Defendant parties named therein, j 
are subject to the Notice of Right to Sue letter from the 

Equal Employment Opportunity Commission. 
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I 

i 

7. In October, 1969,1 was arbitrarily terminated from 

my position as an Assistant Professor in the English Department ! 

I 

at Syracuse University effective June, 1971* I 

i 

8. At the time of the notification of my termination in 

! 

October, 1909, I had been on Assistant Professor in the English j 

I 

j 

Department for three years. 

9. At the time of the notification of my termination in 

i 

October, 1969, I was the only potentially continuing fulltime j 

I 

female faculty member in the English Department at Syracuse Uni-! 
varsity. 

10. At the time of the notification of my termination in 
October, 1969, my professional credentials and performance hod 
not been properly evaluated according to the standards, practice; 
and procedures of fehe Defendant University and the Department of 

English. 

11. During the period from 1966 to 1973» to my knowledge 

no male faculty member has been terminated after only three 

years of teaching service in the Department of English at the 

v/i th or 

Defendant University and/without adherence to the evaluation 
standards, practices and procedures of the Defendant University 
and the Department of English. 

12. Furthermore, during the period from 1 966 to 1973, males 
in positions parallel to mine have been repeatedly and continu¬ 
ously retained on the faculty in the English Department at 
Syracuse University notwithstanding that they possessed inferior 
academic qualifications than/posscsscd at the time of my tormina 
tion. 

13. During the period from 1967 thru 1970 when I filed a 
Complaint with the New York State Division of Human Rights re¬ 
lating to my termination, no woman was offered or even seriously 
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considered for o teaching position in the Department of English, 
at Syracuse University, although qualified women applied fbr 
positions and were available to fill the same. 

14. During the period frein 19&7 thru 1970 when I filed 

a Complaint with the New York State Division of Human Rights re- 

» 

lating to my termination, many men were seriously and actively 
considered for positions in the Department of English at Syra¬ 
cuse University; and a dozen men were appointed to the Depart- 

• I 

ment faculty. 

15. In October, 1970, the Tenure Committee of the Depart¬ 
ment of English at Syracuse University affirmed my termination, 
effective June, 1971. 

16. Prior to the October, 1970 affirmation of my termina¬ 
tion by the Tenure Committee of the Department of English at- 
Syracuse University, the Chai rtn3n of said Department, who is 

a standing member of said Tenure Conrnittec, took the position 
that, because of my marriage to a member of the Department of 
English, 1 was ineligible for employment in view of the Uni¬ 
versity's general policy against nepotism. 

17. J\t the time of the initial notification of termina- 

* j 

tion in October, 1969, I was not married to a member of the 
Department of English at Syracuse University. 

18. Furthermore, the Chairman of the Department held the 
view, prior to the affirmation in October, 1970, that my 
termination was necessitated by budgetary plans which he had 
formulated and that the Tenure Committee's reconsideration of 
my termination was, in sum, meaningless. 

19. In December, 1970, 1 filed a Complaint with the New | 

l 

York State Division of Human Rights alleging that my termination 
effective June, 1971, was arbitrary, capricious and discrimina-j 
tory against me, because of my sex, in violation of the Hjman | 

r . | 
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Rights Low cf the Stole of New York. 

20. In April, 1971, pursuant to University procedures 
defined by tne .Fac ulty Manua l , ) filed a formal written re¬ 
quest with the Academic Freedom, Tenure, and Professional 
Ethics Committee of the University Senate for consideration of 
and redress for nty grievance. 

21. Formal hearings were not held by said Committee 
until tho Spring of 1972. 

22. In May, 19/1, the Executive Committee of the Depart¬ 
ment and the Chairman of the Department, who is a standing 
member ol the Executive Committee, declined to consider my 
appointment to a faculty position in the Department of English 
at Syracuse University notwithstanding that a position was 
open and notwithstanding that there was a need for a person 
with my qualifications to fill said position. 

23. The position still remains unfilled. 

24. In April, 1971, the New York State Division of Human 
Rights found probable cause to exist in my complaint, 

25. After conciliation with the Defendant University 
failed, a public hearing was held in the State Div ; Si on of 
Human Rights. 

26. In November, 1972, Jack Sable, the Commissioner of th 
New York State Division of Kum;n Rights held that the Defen¬ 
dant University had not discriminated against me in violation 
of the Human Rights Law of the State of New York and in view 
of the standards applied thereunder and the state court cases 
related thereto. 

27. The standards applied under the Human Rights Law of 
the State of New York are different than the standards em— 




i 


ployed when measuring conduct under the United States Constitu¬ 
tion and the various federal civil rights acts designed to 
protect my right to be free from discrimination in employment 
because of my sex. 

28. In December, 1972, 1 filed an appeal to the Appeals 
Board of the New York State Division of Human Rights from the i 
decision of Commissioner Sable. 

29. On January 19, 1973, a duly constituted hearing panel j 
of the Academic r reedn, Tenure, and Professional Ethics Com- [ 
mittcc of the University Senate, issued a report after holding . 
hearings in my matter and pursuant to the grievance procedure j 
which 1 instituted previously, as heretofore set forth. 

30. In its findings, said Hearing Panel found that my 

and required 

dismissal had violated appropriate/Univcrsity and Departmental 
procedures and was without adequate consideration in basis. 

31. In spite of the findings of the Hearing Panel, the 
English Department of Syracuse University and officials of 
said Department and Syracuse University have refused and con- 

I 

tinue to refuse to rectify their errors as set forth by the 

aforementioned Hearing Panel and as is required by University j 
grievance procedures. 

32. The Chancellor of Syracuse University lias failed to j 
implement the recommendation of the University Hearing Panel 

t 

as is required by the Facult y Mrreal which defines my con¬ 
tractual rights. 

33. In spite of repeated written requests to have the j 
University Hearing Panel's report presented to the Tenure 
Committee of the English Department at Syracuse University, 
since that report was handed down in January, 1973, the Chair- 
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man of said Department and various other members of the Depart- , 
ment have refused and continue to refuse to act on the valid re- 


quest 


34 . As 1 ate as April 30, 1973, the Department of English j 
at Syracuse University refused to comply with the request to 
reconsider my termination in view of the findings of the Uni- j 
versity Hearing Panel which found impropriety in the procedures j 
employed by the English Department in terminating me and the ; 
substance of my termination. 

35 . On September 24, 1973, I Hied a Complaint with the 
Regional Office of the Equal Employment Opportunity Commission 
in Buffalo, New York, alleging that my termination from my facul 
position in the Department of English at Syracuse University, 
and the subsequent actions attendant thereto and related there¬ 
to, were arbitrary, capricious and discriminated against me be¬ 
cause of my sex in violation of the 1964 Civil Rights Act as 

amended (42 U.S.C. §§ 2000(e) et sefl.). 

36 . On September 27, 1973, Mr. Lloyd Bell, Regional Direc¬ 
tor of the Equal Employment Opportunity Commission Office in 
Buffalo, New York sent to me a letter and a Notice of Right To 

Sue attached thereto. 

37 . On September 30, 1973, 1 sent to Mr. Lloyd Bell a 
letter of clarification regarding my previously filed com¬ 
plaint with the Equal Employment Opportunity Commission. 

38 . On October 3, 1973, the Appeals Board of the New York 
State Division of Human Rights heard oral argument relative to 
my appeal from the adverse decision of Commissioner Jack Sable 

as heretofore set forth. 
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39. The: Appeals Board of the New York Stale Division of 
Human Rights has still not rendered a decision in this matter. ■ 

40. On October 11, 1973, the Department of English at 

1 | 

Syracuse University again refused to comply with the request j 
to reconsider my termination in view of the finding of the 
University Hearing Panel which found impropriety in the pro- j 
cccdings employed by the English Department and the substance 
of my termination. 

41. On October 18, 1973, the Chancellor of Syracuse 
University i el used to act on the Hearing Panel's report as is : 
required by the University procedures and regulations. 

42. On December 3, 1973, Mr. Lloyd Bell, Regional Director; 
of the Equal Employment Opportunity Commission Office in Buf- j 
falo, New York, wrote tome formally acknowledging the filing 
of my charges of employment discrimination with his office, 

as such charges were filed with said Commission pursuant to my 
letter of clarification and amendment of September 30, 1973. 

43. In my letter to Mr. Bell, dated September 30, 1973, I 

specifically made reference to the fact that the Department of 

English at the Defendant University had refused the formal re- i 

i 

quest for reconsideration of my termination, in view of the j 
University Hearing Panel's report of January, 19/3, as late 
as April 30, 1973. 

44. Tiie Defendant University seems to contend that the 
action (inaction) by the University as late as April 30, 1973 
( and since that time ) relates to my reappointment to the 
English Department faculty at Syracuse University and is 
therefore relative to hiring rather than firing. It appears 
that the Defendant University is dealing with a hiring practice 
rather than a termination and separation policy. 

-8- 
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• 45 . However, if 1 had not been arbitrarily and discriinina- j 

| 

torily separated from the University in June, 1971 and the i 

* 

University Hearing Panel had not found irregularity in the 

I 

procedures and substance of my termination, in January, 1973» j 
the action and inaction ostensibly related to my hiring would 
not have taken place in April, 1973 end again on October^1973* j 
In other words, reappointment, qua hiring, as the University t 

is using it, is really a euphomism for correcting my arbitrary j 
irregular and sicriminatory separation from the University; the ! 

u 1 

action and inaction of the University in April, 1973 2 nd October; 

< 

1973, in sum, deals with separation practices and not hiring 
practices and is inextricably attendant and related to my 
termination frem Syracuse University. 

46. My Complaint to the Equal Employment Opportunity Com¬ 
mission on September 24, 1973, as amended and clarified in my 
letter to Mr. Bell on Septcmbe" 30, 1973, was timely filed 
when considered in light of the April 30, 1973 action (inaction) 
by the Department of English at Syracuse University and offi¬ 
cials thereof, which action (inaction) is intricately attendant j 
to the arbitrary, irregular and discriminatory termination, it— j 


self, in June, 1971. 

47. The following documents are attached hereto and made 
part hereof and relate to various paragraphs setforth herein: 
"Notice of Right to Sue", Exhibit "A"; letter to Mrs. Jo Davis 1 


Mortcnson, September 27, 1973, from Mr. Lloyd Bell, "B"; Charge j 


of Discrimination from Jo Davis Mortcnson, September 24, 1973 


and three pages attached thereto, "C"; letter to Ms. Jo Davis j 
Mortenson, from Lloyd Bell, December 3, 1973, "E"; Determina- ; 
tion After Investigation, New York State Division of Human Rights 
Neal Hoffman, April 9, 1971, "F"; Notice of Order After Hearing, 
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New York State Division of Human Rights, Jock Sable, November 

16, 1972, "Ci"; Notice o f Appeal, December 7, 1972, New York 

State Division of Human Rights, Lloyd Hurst, "H"; letter from 

Jo Davis Mortonson to the Syracuse University Senate Subcommit- I 

1 

tee on Ac dc.mic Freedom, Tenure and Professional Ethics, April 
30, 1971,"I"; letter to Chancellor Melvin Eggcrs from John D. ) 
Brule, Chairman, Syracuse University Subcommittec on Academic 

a 

Freedom, Tenure, arid Professional Ethics, April 17, 1972, "J"; 
letter to Walter Sutton, Chairman, Department of English, from , 
said John D. Brule, dated May 3, 1972 "K"; Mcmorandim, January ' 
19, 1973, Report of Hearing Panel, "L"; letter to Ms. Jo Davis 
Mortenson, from the Honorable Richardson Preycr, March 11, 1974,! 
"M". 

48. In view of the foregoing stotements and the documents 
attached hereto and made part hereof, it is evident that, if 
anything, my Complaint to the Equal Employment Opportunity Com¬ 
mission in Buffalo, New York, on September 24, 1973, as amended 
on September 30, 1973, was premature and not untimely and late, j 

49. Furthermore, administrative timeliness for the filing j 

of a complaint with the Equal Employment Opportunity Commission j 

relates only to the ability of the Equal Employment Opportunity ! 

Commission to undertake its own investigation and does not pre- ! 

i 

elude and foreclose it from issuing a letter of Notice of the 

Right to Sue. 1 

1 

50. The issuance of the Notice of Right to Sue herein is 
itself an acknowledgement by the Equal Employment Opportunity 
Commission of my right to file a complain! in federal court 
relative to my claim of discrimination because of my sex. 

51. Accordingly and based on the aforedescribed events,my 
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Complaint to the Equal Employment Opportunity Commission was 

« 

timely; and, at most, this Court should, upon assuming jurisdic- 

• ' 

tion, stay the Title VII aspect of the ease while at the same ! 

time allowing me to pursue the discovery necessary to estab¬ 
lish the significant and substantial nexus between Syracuse 

1 

University and the State of New York. j 

52. Notwithstanding the Defendants 1 position that Syracuse i 

University receives at most three million dollars from the 
State of New York, ! believe that the Defendant University re— 

i 

ceives substantially more money from the State than that which 
is listed and, in addition, significant sums of money from the i 
federal government, monies without which it could not function ! 
and operate at its current level. 

53. I believe that approximately 45 % of the students 
attending Syracuse University receive some form of public 
assistance in order to pursue their education; and that said 
monies arc deposited in the treasury of said University. 

54. At the same time, the quasi public nature of Syracuse 

. i 

University is reinforced by various other inter-relationships j 
it has with the State vis a vis the rules, regulations and I 

laws of the State of New York and its agencies under which ; 

said University operates. 

i 

55. When I was initially hired to the faculty of the 

English Department at Syracuse University, my primary responsi— j 

I 

bility was in the area of Restoration Drama and American Drama; • 

9 i 

and I taught courses in those two areas for the first two years • 
that I was on the faculty. 

56. For the next three years and up to my termination 
from the faculty in the English Department at Syracuse Uni¬ 
versity, I taught a course in Renaissance. I taught courses 
in Restoration Drama, as well, and,in addition, a sophomore 
English course. 


it 

I! 
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57. Syracuse University and Joseph Bryant were and are 
Respondents in the State Division proceedings. 

58 . Syracuse University, a corporate educational entity, 
operates through its officers and employees. 

59. Syracuse University, Chancellor Melvin Eggers and the 
Englisi) Department at Syracuse University were named Resp in¬ 
dents in my EEOC complaint. 

60. All of the-named Defendants in this action are or 

were agents of Syracuse University for the purposes of this 
lawsuit and are subject to the jurisdiction of this Court not¬ 
withstanding that all of them may not hove been spccificall/ 
encaptioncd in either the State or federal administrative 
complaints. . 

61. In view of the foregoing this Court has proper juris 
diction over all of the allegations contained in my Complaint 
and all of the Defendant parties named therein,said jurisdi¬ 
ction being conferred upon it pursuant to 42 U.S.C. §§ 2000(e) 
et. sea. ( Title VII of the Civil Rights Act of 1964, as 
amended ), the Notice of Right To Sue issued by the EEOC, 
thereunder, and the Civil Rights Act of 1871 ( 42 U.S.C § 

1983 ). 

JO DAVIS M0RTENS0N 

Sworn tb and subscribed before me 
this 18 day of March, 1974. 

NOTARY PUBLIC 


My Commission Expires: 
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Jo JV.vir Iv:.ricoa 
2YJ Civivfov-i •' v.o 
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LIcyd G. Boll 
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CAil .’l.-'AMi': NOMI1LH 


TGUl, 0167' 


If you wmt to puisne you! charge further, you have the r'ght to sue the respondents) 
ii iii’ed in this use in the United Slates District Court for the area where you live. If 
you ikeiiio in sue, sou must do so within ninety I/O) nays from the receipt et this 
Notice; otherwise your ri-.ht is lost. 

It you do not have a lawyer or are unable io ofltain the sendees of a lawyer, take this 
Notice to the United States District Court wlrth may, in .is discretion, appoint a 
lawyer to represent you. 

An infoirna'ion copy of this Notice has been sent to the respondent(s) named in this 


If you li.-ie any questions about your legal rights or need help in filing your case in 
com I, call the 1. 1 or. representative named above. 


Mori C. Bull 
Uistnct D.ieclor 
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r.Q'JAL EMPLOYMENT 

1 wt ST G 
BUFFALO, 
(716) 


Krn, Jo Evsria T'ortenacn 
21 '9 Crawford Avenue 
Sy.rj.ouro* New forH 132?U 

R52: Syracuse TJniveroity ., 

TBUli 0167 

Deer fir.3. Kortcnaon: 

This letter in in reference to your charge of employment discrimirwtian. 

v .^ *- y;t 0'? r>r ' r^iTii’ty Cr'minfjtcn haw r.o Juriti-^icticn over 

yo’ir charge and" wo have diroisaed it for the* i.-Uovinj reason. 

y rcn the facts you have riven uc in your charge and cupjortir.g documents, 
there in no wav in.which COO can consider thin a timely chargt. lor a 
dir charge occurring prior to March 1972, your charge voulu h-.vo^to have 
V-.-n -...civcl bv us within 210 days of the date of diccharg*. .or a 
diccMuy occurring after March 1972, your chare: -ould have to have been 
received by us within 3'JO days qf the date of discharge. 

Your cutporting documents for you?- charg*. indica.e —at .. oa - r ‘' } 
ninatod in October V;CS with a teraiaation date effective J;^ 1 * 

They further show that the act cf termination was upheld in O-.oeer 19<0. 

You indicate that you filed a charge with the Hew York State tivirion ol 
human P.iri.ts in December 1970, but you did not indicate t.»e •**• 
of that charge r.or the date of such disposition. Title VII o- the Oivil 
Hi pi. to Act of Y/.-U, amended, requires that a charge filed wish a btate 
fair employment practice agency must be filed vi*:. rl-C- v. ..i:. fl .ty 
after the disposition of the charge by tr.e State agency. All ol t he 
dates which you have submitted arc over the time luaitc imposed by 
Title VII. 

Notwithstanding this dismissal, you still have a right pursuant to Sect 
70s of Title VII to institute a civil action in totted - rJ .* 

Court, tnclcsed is a Notice of Pa gilt To Sue which ycu may use as a basin 

fn»* "mi t - 


on 


Sincerely, 




LIPVD G. sr.LL 
District Director 
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was 


don* to VO'J, 


1 . 


October !?6v: T v:ns improperly teminoted (effective as of 
Juno, r;"*’ ) f rom tbr En''li *h Prpartmnt of t-r 3 years 
or !.t. ’ v ■ rs ity teachiro. 

that timr th > opW potentially continuing 


n. 

b. 

c. 

d. 


T 

f j 11t 


5 -* 


* 1 > ^ ii ■ a. h * 

fern:il? facuity m trailer in the department 
I e/pari;need discriminatory treatment in the nature 
.and c nl*'tiens of riy errol ovr^nt. 

artn*nt failed to provi/1*> n n v.’ith \*ritten 
t - *>*■ « .A it * v >» ^f \n n *i r m 1 ; ^*"'0 ’ 'i ^ |m,*J'" ch 


The 

c.pp 


or 


r * c. t r •»s “jpuir^d hy the P. 
a s my c >nTrectum! rinhts). 
cS r 5 r^r.n resort*' 1 th*»* th* tenur* 


com 


f t ■» » o f • 


n r': i 
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'C 5 deri 


terminate ne in' n ctober 


th 1 * <_ 

ll'j', c!though ny professional credentials and 
pT-p* jmr.oc* • ; o*.-•» pot cformr!y evaluated according to 
tit* d-.'.rrtnent*s and the L’niv-rsitv'r. standards. 


rractic*, and procedure. 

,... bn* f iv ’! ;• p••ried o r ny direct T,v .’ed^o of the 

,vri •: •n*' ( jp* 7 ’!) no r.alo faculty e-.-* iher has 

boon I'mimh 1 '' after so short a period of teaching 
sorvic’ or with such disregard *ot evaluative 
standards an H procedure. Moreover, during that 
oeriod, males in positions para!1*1 to mine* have 
bean raoaatodly retained with less fulfillment of 
the professional criteria, 

f. Puri nr the period - from .1967 thru 1970 (when I filed a 
comal ai nt with the l ,V, "fate Vumn fiinht.s Commissi on 
on ny termination) n_> wunsn was offered or even 
seriously considered for <a position in the department, 
although oualifiod women were available. Turing the 
sa.T.- period, many men wore seriously and .actively 
* consi Jor-ori, and a dozen nan were appointed to the 
department faculty. 


2 . 


October 

a. 


b. 


1970; 

The department chairman attempted to gnash even the 
possibility of the ten ir ? committee reviewing the 
October 1909 dismissal action by taking tne position 
prior to the ten ire meeting 

i. that ny marriage to .a member of the 
depart''ant rano-reo r.o inal'cihle for 
employ:,: nt in vii-w of a general university 
nepotism policy 

ii. that ny termin' f ion was specifically an 
ciunviV. in the oepurtr/xnt 1 o budget plans 
formulated hy h 5 n 

iii. that the comni if c**i could not reconsider 
the previous action in anv case, 
the department tenure committee restated the 
October 1969 dismissal. 






' “ V • - • iv7C io rj • • Y’ , 


■ '■■■‘-I O i £• ij'firc n , ,, , 

‘ S-ri events within 

* - •• ‘ : >r ’ r. r m .. 

r *•' " . .. :\u ; C0 '-V--*-•'*i*5i; with the 11 . Y. 

C # J. ' > /• * " ' '* " v ' ** • Of), * 

’ ' . ’ • - ' -V ; ’• i, i■■*'V fi-.ri;-.-? 

* ..til * •* 4 • - •* 

• . C. • .... • . "■ ' •• *• •** • :i . I . 

r- - • v , i i ■: > i 

r .. . ' ■ ; • sthic 

. . .. . t .. •. • ' • * -V ;••• »• f, . ... . 

: ^ '■ : ct*o > . ' •. 


^ •-'. * v r; ;;, 

** > <* "v . 


*i *. 

V. j * ; ; ; 


, . ( \ ' •) " “ ‘ J ' J ' ic " iw such -T"' 

0 • ■. . o . i • •. . 

L ’ 0 ; l/,v;, ^uy ^i'»o U.lvM'eit/ 

'• . 1! r/ }■)■?!: Q . . . 

fi;? 1 ; • [iol;. ^ tvith tho 

i i-*cho nr .: j -; 0 . e ,• 3 '• cpito of 

^ ; ‘ -jV ^- v •-:/ qual- 

^ • P 2.1 is? 0 - *• ,•> t . 

x ' ‘ *• • -' J.u.o:r ; ,, - .... , 

, , . » Oi li D; •{• %>•>.% 

i * r • o:j -* J y vot--. j to c vj , V h " 

„ , : • ' 5 'US V. y... * ...J 1 JUC '' 

th. pre-otio..). *• 1C ^ a.m action on 

pc_'for.'.Mrico. * Ct ° ‘f* c *5itjvo evaluations of his 

d * v ; i J 1 th '> colUoo pro.-nion C o— 

♦•.ixn „n indop.'firJont ifvrst )t fj~T i y- ? e o*--^ttoo prose :d -3 
•cwarded the promotion * ‘ ! of . ,U5 --’cord end 

Junction with tho Doan ^ tho* ° nt Ch ’ 5 ^*-*» in cen¬ 
to subvert end ovo-tr , hi coj.:oo covertly aUceito, 
methods in direct violation of i&n ’ ,lnd ° ,ia ’ uo r 'Y 
, . Uon 03 diversity procodurn. 

* fr °-* i n ^y 1 ? , 1973 thro rah i; n p . v ,.. (V . 

;■■■■ utv «»i»autnt e <l throt-rh 

i° •'■••• ri, .U rl 


1 * C i C ? t 


; *hr] 


?» 

* • 1 ! 


I! n 


*■ ‘ 1 


u: ry 19. l'. 7 3) ; 


v3 ; i ■ 1 

/ w ^ v . i 

■> • ' . - ■* 


• • - -• / O / ; 

. ..... ..... U.-t 

:• V.:.‘;r. i.cti, ccr- 

* ■ ‘ j- • ‘» C ‘ 0 Z T * ^ r t:. - .. . 


( , . ' 


1 • 4 -- i. 

jT : ' !! s c‘ y • 


0 “ < r> 

0 1 \ V 
• 1...» 

"■A C > ' 
*' * • . 

d 

i — f. 

o J. a 

re:; pons ibl 

f .... ;; c- r 

v • 

V: 

1. 


‘ 1 w twhUi. 

C Oi.‘ 

’•n 0 

' \ *, - 

of 

/-1 ^ 

19 

..ri 

i * . 

1; i.ai; 

in 

t 

-F-to oi •, 


* ■ y ' * * - * J w n tV fl* f'”' *'f a. 

. rosdvlrn, ns - .V t 1 eo " tt3J fr01 

2) refused to consiti• nv’w*'’ '“ noi report 

jlUi r;; y rseppoinsnent 




* » 1 

• r. ,~ , 1 * 

. ... t, - / : ' 

. 4 • j I .. 


tlv. i, 

c-rifio 

-* »> O C 1 I i. • *. v* a 

; fc \ 

i • $ » C ' ‘ V# 

Of 

on Action y 

or 

o l *• * r, t 

• 

• 




-• Ir c a i> 

' found Ap 

b . 

iv out 

-j ,-> • » 

. ir. 1*72 

<* 

V# • 

bcv r. 

*- - *- ^ » 

.'972: I \.a 


CO.": I 

w* *nt w c- 

. net suet;: 

d. 

I :il 

j o • n » 

~ 1 xV 

- ,> •’ •• f C i » w* 


on U 

tober 3 

, 1973 


* i’ ; ‘* *.'.*•■.1 to li: ..ic.'-vvnt nr, ronuirod 



• 

?19 Cir. -ford i 

.vcriuo 


*. V. *• * C, * i ij p * 4 c * / 

Yc*rl< 


1392 v 



c' . . 1. _, M A 

O v. jli V • .o 0 X v/ v* | 

19/3 

D 33, n;. 

'.v 1 cc Dire. c ’ or 


r> 1 f -re i i * 

ire ,?ty Co; itsr>ion 



»■ O ' ! 

L r : + ' ! .o # .» t : .*• j <: 

D e ^ v l . I' v- 3 3.; 

3 ;■ r -c?c • ’. '! 

r " ■ '• • 


. a ...i o j. 


i ' .;02 


* ? • :..i 3 :"*3>'‘co y original 

; ; :* . i ■; to l-'. ct • oil 7 .» i l-eg:. ofc that 
•Jo: . o-i.-j.i. i i.t i.’/ foi).uro to 

:JiuO.' .cu., o.i llio 1 oorta.it seine of 


’• i, -lilVjSS. 

question, iho throo r.. jor poir.tr, in r. y rovisod statement 


this 


o r <;: 


1) 

J 

• 0 

1 1 * r: : 

. .* » i 

by 

l - ** 1 .'. i ’ • 1 

Co iv : 

in C : 

K * -. 


seb 

j 

t ^ o «i. 

*::vi ;• 

* by 

cli) 1..1V 

ereKy Hr. -• 

iri'i P 

r. . * o l , 


... % . 

j . 

1 { •.■'- c 

* ; 3 i.* 

or.; .i 

in April 

1971, ur.-i 

the P 

am 3 


3 7. 

. . '• .* 

X 

1 

V7J, ic 
: op;:.. 

. end 

■ 

t 1 4 Cm O 

the October 1970 di 

Si.»isS 

ol :c 

2) 

tin 

t 

t! ' Tin* 

1 leh 

He* n 

;rtrr:r.t h 

e•; refused 

to CO 

ns id 

r*. ■” ft 


/ •:* >• ^ t 

V * • 

’ rto.’i 

3 : c 

-.or of /• p 

ril 30, 197 

3, fi 

;:cs 


in 

ivr 

iting). 







3) 

the 


the Hu. 

in !\ 

5 oh t 

*5%3o.t 3 ss 

Ion action 

on my 

Cor : 

on ' 

Do 

comber 

10, 

1970 

is still 

in process 

, and 

the 


hearing date* is set for October 3, 1973. * 
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.... . *. e o- I ‘"f«T GPPOM UiliTY COMMISSION 

i •:r-v c r t:c STsetT 

r tjHKALO, i'F • VORi' U202 
(7H) t-42 - M70 


frti'ur 3, 1 ‘373 


wee 

Jo D.-.vi s ‘‘nvt'Jiison 
2 t'j C. r a v; « > rd Av enue 

Syracuse, New Vork 132?*'* 

I„ reply refer to: 

Dear Ms. Mortenson: 

Thi 


, r .i <* • i i - /■> f *i.• >. i •-* »-;■» • • t i o r i;»•»: v O / * 

. „ 4- rc> r-V- vW k! >'± tr.a £ov *•**>-* ' ^ > ,w •’ / . 

U ; ration vu, thl, £oll, ?l na tovi'ination of true 

p ..;;iod oi deferral to the State of Now Voi^. 

We are pleased to inform you that a invJa^ion 

\yill coat .ct you at tnc ‘•in... *>*o 

of your charge. 


Sincerely yours, 


J 


, i P 

W hi '/ 4 

J 


-.o 


Lloyd G. Loll 
District Director 
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because of 

her sex, in violation 

New York. 



Ccur.plu y./snf 
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R'ctiondents 


In all correspondence, please 
refer to: 


Case No. V-CS-764-70 
CS -7 2777-70 


r , 'T , :-'K , -iT::;/ ,, TO': T»:*'FVTr?TTO” 


After investigation, the Division of Hunan Rights has determined that it has 
jurisdiction in tr.is natter and that there is probable cause to believe that 
C “° r ‘'"'' ronUkir,t ' 8 h-vc * ‘‘•' r JA<3o:i in or are engaging in the unlawful discriminatory 


practice cu. 


"’‘•* cr ‘ ot thc L * w * thi > n .tter in h rchy crd. ...,d to 

. A Ice of Hearing shall be issued. 


: April 0, 1971 


STATE DIVISION' OF HUNAN RIGHTS 



Heal K. Hot man, /visional Director 
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it "'A'r" it »V » S l OF HUMAN RIGHTS 

r : .-. 

ji - ION OF HUM AM SIGHTS ‘ 

I 

I ors thi’ complaint of 
JO DAVIS M0ET2NS0N> 


CcunolaiV.ant, 


- against - 


SYRACUSE UNIVERSITY, SCHOOL OF 
Ll3EF.Au ARTE \ HERAkIRENT CE ENGLISH, • 
\WJ DEPARTMENT CHAIRMAN, JOSEPH 
3RY ANT t I* 1 .* i 

Respondents. 


HOTICE OF ORDER AFTER 
HEARING 

CASE NO. CS-22777-70 


SIRS: . • 

PLEASE TAKE NOTICE that the within is a true copy of an 
Order issued herein by Jack M. Sable, Commissioner of the State 
Division of Human Rights, after a hearing held before Hearing 
Examiner Norman Mednick. In accordance with the Division’s Rules 
of Practice, copies of this Order have been filed in the offices 
maintained by the Division at 270 Broadway, New York, Hew York 
10007, and at 333 East Washington Street, Syracuse, Mew York 
13202. The Order may be inspected by any member of the public 
during the regular office hours of the Division. 

PLEASE TAKE FURTHER NOTICE that in accordance with 
Section 297-a of the New York State Human Rights Law, any party 
to the proceeding aggrieved by said Order of the Division may 
jobtain review thereof in a proceeding before the State Hunan 
Rights Appeal Board, 250 Broadway, New York, New York 10007, 
jjwrovided such appeal is commenced by the filing with the Board of 
ja notice of appeal within fifteen (15) days after the service of 

his Order. 


DATED: HQY i G 1072 

NEW YORK, NEW YORK 


STATE DIVISION OF HUMAN RIGHTS 









V) to 


. jti ivis I'ortenson 


t r a n k , S s q s . 
r.yerg. 2sq . , of Counsel 
- r IV.i i Idinq 
York 13202 

yrecuse University 
chool of Liberal Arts 
Voy> a r trie r.t at English 
Hall of Languages 
.Syracuse Uni v.-rsity Canpus 
jSyracuse, New York 

| Joseph Bryant, Jr., Ph.D. 

| 3 2 e 3 foxtail Court 
Lcxinyton, Kentucky 

lionet, £»ehoenack A King, Ksqs . 

William F. Fitzpatrick, Kscj., of Conn 
1000 State T co. e r Building 
Syracuse, New York 1^202 

Henry Spitz, Csq., General Counsel 
p.osaaoml Pro:; fcernan, Ssq . , of Counsel 
State Division of Human Rights 
2 70 t«roadway 

Hew York, New York 10007 

Hon. Louis J . ' t.efkowitz 
Attorney General 
30 Centre Street 
I Hew York, New York 10013 




^' V \TE OF NKV-' YORK 

wcuO, Department ‘ 

.. , . , i,-. i. - c A T P el A L BOARD 


2334 ^ 


A MO ' 

i‘ ro :i.vav Utrt floor 
. •• \ •■•'.r,07 


4::3--10:ja(ar«a 212) 


K-. , r , T -r »TV • -ton OF HUMAN RIGHTS on .he complaint o? 

jSd^^NSON. Comp talnar.t- Appellant . 

Vs ’ vt ,-,,ot TY <;rOOLOlM.IBSUAlAltT3, 

SYRACUSE UNiyS-lSI-. DS1W RTMENT CHAIRMAN. 

JOSEPH BRYANT. JR.. Respondents _ 

„ APPEAR NO. 15G7 

Case No. CS-22777-,0 _— 

- —-~ . . , he sial^ Human Rights Appeal 

’ „ . ~ x r.;, NOTICE that an appeal to the oUi. 

VLKAS ; \ . enimcJ r , w by Attorney Faith A. Seidenberg. 

Board has been tiled in the a >o • • Mortenson. complainant-appellant, 

on December 1. 1072, in benal « ^ ^ ^ state nivis ion of Human Rights 
from the Or L-r ci l “j ^‘"in 'due course this matter will be considered by 
this 6 Board^and°you 'will be advised of the further Proceedings. 

' ' ' STATE HUMAN RIGHTS APPEAL. BOARD 

; ■ • vfjA * 

BV * - ^—' - 

"Tdoyd iV Hurst 

. ". . ’ • Chairman 

Dated: December 7, 1‘J72 ' ” " . . 


■ . ». TQ: 

TO: • Commissioner Jack M. Sable 

Ms. Jo Davis Mortenson State Division of Human Rights 

213 Crawford Avenue 270 Broadv/nv 

Syracuse, Now York < jj ew \'ork, N. Y. 10007 

Ms. Faith A. Seidenberg. Attorney Ilcnry Spitz. Esq.. General Counsel 

Seidunberg & Strunk, Connie *•'■ State Division of Human Righ.s 

14 01 State Tower Building 2 70 Broadway 

Syracuse, N. Y. 13202 Haw York, N. Y. 10007 


S ra case Unive rsity 
School of Liberal Arts 

] .parturient ot English Hon. 

Hall of Languages ,vtor 

Syracuse University Campus rQ 

Syracuse, Now York • Hew ’ 

Joseph Bryant, dr., Ph. D. 

J22 3 Foxtail Court 
L_-::ingtoil, Kentucky 

cc: Bond. Schoeneck L King. J^ 5 - un3el 

William F. Fitzpatrick, . 

1000 state Tower Building 
Syracuse, New York 13202 


lion. Louis .1. LufUowitz 
Attorney General 
2,0 Centre Street 
New York, N. Y. 10013 
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1971 


' ’ •• ■ n Academic Freedom, Tenure, and Proftosicn.il Ethics 

L if.;id J. • ; C.lifiirmcn 


1 V 

-uld like f 
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1. 

Though I h 

ave a PhD, 


while r.i »n 

v.'fthoui a 


( T ha'-c t 

«j: i ccr.;: 


course to 

v.:;ic l * e ra 


D/3 of nr/ 

loach i ng 

2. 

The t rv.u 

.'<! staff d 


intraduce 

*.' non-c ref 


nlted in my f i ring. I will. present here 


v.-ftheul a Pi»D have been riven graduate courses 
'■ an occasional iv.-l* level course, in undergraduate 
v.uic** ( raduete students may be admitted; however, 
leaching has been restricted to sophomore serve*'//. 


introduced non-fr'f a*.siona1, sexually biased considerations 
of the f/n candidates: whether or net they had families cr 
other financial responsibilities. They did net invest irate 
whether or not a nan's wife could support him as well as my 
husband could support nr.a but simply assumed that the man 
should be the- supporter. They did not i nvest ipat <?--even if 
such conr.ideratiqns wore valid, as they a re not—whether I 
had similar financial responsibilities. 

There ore four areas of qualification which the department 
considers in retaining faculty members: PhD, publication, 
university service, and teaching. An objective comparison 
of my professional cualifications with those of the two men 
who wore retained demonstrates the unequivocal strength of 
my performance and the inequitable and non-professional 
ci.aractor of the tenured members' decision. 

a. T have a PH' — neither man does. 

b. 1 have published—noither man has. 

c. 1 have been more involved in university service 
than either nan. 

d. | Path T-’in-1. -*n g and the Director cf Lower Division 
f Studies reported favorable reaction to my teaching. 

The tenured staff seems to have been undisturbed at the 
absence of dossiers of women candidates presented for hirinc 
consideration and c n cr. tacitly to approve the dwindling 
number of •/.•.•men on the staff cualifieri to teach upper level 
undergraduate and graduate courses in literature ("ra. V'ylio 
r- ' ires n xt year, I am fired, and the v.sncn hired for next 
year in tie wake cf ny complaint to the Division of Human 
Lights teaches linguistics, which 3s a non-litorory specialist 

The Division cf Kumar. Rights has investigated and on April ? 
indicated a finding of probable cause. Unless some equitable 
compromise between the university and me is possible, the 
case will go to open hearing this summer. 


Sincerely,\ \ 


Ct^s^ »^s)(VOca_j 
Jo Ann Davis 

Assistant Professor, English Departmon 





April 17, 1972 


Chancellor 'isIvin fixers 
399 AJ'.'lvii.itr.itio:; duilding 


'V.-ir Chance! lor Epcera! 


Tor aperur.inntely or.c year, the* Renifp Subcomml ttc c on Academic 
rreodi.a, Tenure, and Professional Ethics her. had before, it a complaint 
bv Dr. .lo ,Vn Davis, forcerly an Assistant Professor in the English 
Department, which i:t kssh-scc nlie,tee chat n-xual dlscrtulintlon w.i- 
tributed eitnificnutlv to the decision to not reappoint her. "a 11 o.-> 1 n,y 
tho l'aculty Mnnual, Section 2,0,13, mo attempted to settle the :-nttor 
by j of on ril Methods, but veto not able to resolve the difficulty. It 
is our Del 1 of that if whet shu alleges Is true, then there has been e. 
violation of her academic freedom The. "’.ihccr.wl Itcu has ccr.uu ic.itr.d 
thi« to Dr. Davis, and she Ins requested an open hearing. w e Mill, 
thus, folio:.- the procedures outlined In tin* "acuity J'ni.uni \n Scci.or.D \ 

2,E, 11, 2,;,12, and 2,8,15. Tula letter ti.cn in Cereal notice to you \ 
or your <’cl<pate, and nr.y officials of the A-lninictraticnt.hon.nadc the 
decision to not reappoint her, to be prepared to cone forward v.-itu evi¬ 
dence in c-aaport of their decision. If these people based their decision 
in whole cr in pr.rt upon the rccorr-endation of the tenure Cornitteo- of 
the English Department, then we expect that r.uc'n officials uni nilr> 
iriforn Members cf the tenure Countttec to he prepared to appear before J 

the flubceu-rilttcc <n Araderac l've.edor, Tenure, and. Vvofcsf.lor.nl Ethics._/ 

We have scheduled the. hearing for “on-lay, liny 3, 1972, at 7: r >9 p.n.', .. 
the place to he announced Inter. The hoarir.e will start with rrccedurnl 
matters, such as the na.Veup of the hearing panel. Dr. D.ivif. will tbin ba 
asked to state the p.rour.dfi urea which she taros the. all* ' ation, the 

burden rentin'- upon her to establish a r*i"io facie case If fore t: <• hearing 
p_ncl. If f.lin succeeds in uoiip, tt.is, then it will he if ri ;- 1 «.;.t t; on 
those who t ade the duel tier, to rot reappoint her to cere far..vr:. -.:ith tv l- 
ilcucu li. Mijj/ort of t. v .eir decision# 

According to Section 2,8,11,3.5, a verbatim rrcrrd of the hearing \ 
\;i.il 1 be taken a-id a typewritten ccf.v onde available j .ti*out cent to 
DE. llavif , at acr n.qucil. <'i , thus, rvuc .t that yeur iK.ii .v-.cuc 
the re . :nsibliity r ent thin tf rurcr. nt. i'urtnc.r, vc vcuid vi..c to 

knew if ycu wish t. .representative ci a rtspcnsiblc educational a-...celation 
to attend the proceedings as an observer. 


Cl'ibMrCti T.I.IUl ICJillllV III WIIV UVI-A. >■,*. ... —,-i . 

the locality llnmiul, Section 2 , 2 . , 1 3 , m*j> attempted to settle the : vat tor 
,y J of octal Methods, but were not able to resolve the difficulty. It 




John T>. Ernie' 

Lholrren, Se.i.ite Eu'^Mlitee on 
A cod :ulc i’iccio.", Tenure, nnJ 
Profo.MoJonJil Ethics 
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II..y C, 1972 


Professor Valter Sutton 
Chnirnnn 

Department of Fnplish 
203 Hall of languages 

Dear Professor Fuiton: 

As n result of the hearlop greeted to Or. JoAnn Davis on Monday, May S, 1372, 
at 7 P.M., the hearing panel of the Senate hubccrr-'lt to • ri Acad : lo Frc-'doia, 
Tenure, anil Pro fear lon.rl Kthics has uiiani. v.ously dcterr.lrad that. Dc. Davie 
har. established a piitri facie case cl discriminator/ practices in violation 
of her nc.idonjr freedcri. We am there for ii tew ncl.cdul lie; further hear ing.n, 
the first one of which will by 1 held on Tuesday, May 16, 1972 at 7:30 P.M, 
in Pood 10, 11. B. Crouse Hall. 

At the request of Dr. DnvJr., all hcarir.pn will be open. Ue do r.ot Intend 
to public i re the hearings, acd r.o television equipment or photographic 
flash or floodlights or private recording devices will be permitted In the 
hearing roo.-a. 

The hearing on May 16 will he for tho purpose of permitting Dr. Davis to 
present her care ar.d introduce vhatever relevant doci—.'r.ta she wishes, 
representatives of the University and the Department of i.ngllsh '<’11 have 
the right to erosB--txaninedJr. Davis, ar.d embers of t ae hearing panel 
will also to free to question her. Subsequent hearing* will give roaresenc.'.— 
tives of the University and the Depnrtr.ent of bugli, a a well i any 
witnesses when they or Dr. Davis ray wish to call, tho opportunity to testify 
fully. - 

Copies of the tape recording rode of the hearings on May D will 1 a given 
to fill interested parties afi soon an they are available, 

Finer, rely your?, 


John D. Prole 

Cb'.ltn, Z: i.ate Dikcvltti 
on gcadct-.lc in i"ira, Tenure 
n..d Piofossios.al Kt’. ics 


JDb/Jdg 


L 


January 19, 1973 


> 


irn'on-'w.'Diu 


Attached is a copy of thu report of the Hearing Panel 
established by the Subcommittee on Academic Freedom,, 
Tenure end Professional Ethics. This report is being 
sent to the Chancellor, Dr. Davis, the Chairman of the 
Department of English, the Hearing Tanel, and the 
members of the Subcommittee. 

John D. Brule' 

Chairman, Heating Panel 


/l 

4i 


RETORT OV THE HEARING PAMKL 
appointed by the 

University Senate Subcounittec on Academic Freedom, 
Tenure:, cad Professional - Ethics 
to hear the charges lodged by 


Dr. JoAnn Davis 

against the 

Department of English 
Syracuse University 

January 19, 1973 
Panel I V - . hers 


John D. Brultf - Chairman 

Professor of Electrical Engineering 

Pauline Atherton 

Professor of Library Science 

David H. Bennett 

Professor of History 

Judith Dollenmayer 

Graduate Student 

Robert Exncr 

Professor of Mathematics 

Samuel Fetters 

Professor of Law 

Clarence Livingood 111 

Graduate Student 

Kathryn Morgan 

Associate Professor of Mathematics 

Ceorge Stern 

Professor of Psychology 

Sidney Thomas 

Professor of Fine Arts 





Sb.TMHY OF THE 


meetings and memos betueen 
the si'scomiittek, run hkatjkg panel, the 
English bepammlnt, and dk. davis. 

l'r. Jo Ann Davis first centreted the University Senate Sfibcor.nitteo 
on Academic Frr •do;n, Tenure, and Professional Ethics on April 30, 1971. A 
fact-findin;; t< aw was formed and informally made inquiries .during May and 
Juno. Their unofficial report was that the natter night be settled over 
the summer. However, after no settlement had been reached, the fact¬ 
finding team was reconvened by the Subcommittee in December, 1971, and 
reported to the Subcommittee in January, 1972. 

Dr. Davis contacted the Subcommittee again on March 17, 1972,- She 
charged that the Department of English had, in the course of considering 
her reappointment to the faculty: 1) violated her Academic Freedom by 
discriminating against her on the basis of her sex; 2) committed pro¬ 
cedural errors; and 3) given inadequate consideration to evidence supporting 
her professional and academic competence. 

On April 10, 1972, the Subcommittee, informed Dr. Davis that, "It is 
our belief that if what you allege is true, tnon there has beer, a violation 
of your academic freedom. V.*e are, thus prepared to investigate the charge 
that sex discrimination contributed significantly to the decision not to 
reappoint you." The other two charges were ignored, without prejudice, by 
the Subcommittee as a result of the expectation that an action then pending 
before the University Senate would have formally placed the responsibility 
for hearing grievances not bearing directly on Academic Freedom in the hands 
of the Appointments and Promotions Committee. 

On April 12, 1972, Dr. Davis responded to the Subcommittee aad, as a 
result, a Hearing Panel was formed. At Lr. Davis' request, the hearings 
were open. 

On April 17, 1972, the Chancellor of the University and Dr. Davis were 
informed that the Hearing Panel would meet on May 8, 1972. 

On April 24, 1972, the Subcommittee was informed by Dr. Davis that she 
wished to receive a typewritten transcript of the hearings, that the local 
A.M'P be permitted to send an observer to the hearings, and that Dr. Mortenson 
appear as her advisor or counsel. 

The Hearing Panel was composed of those 8 members of the Subcommittee 
who had not previously had direct contact with the ca'-.-., augmented by 3 addi¬ 
tional persons from the University community. On April 25, 1972, the ir.ake-up 
of the Hearing Panel was announced to Dr. Davis and the Chancellor. 



2 . 


After a piclininary hearing on May 8, 1972, the Hearing Panel: 

"...unanimously determined that l)r. Davis has established a 
F nrs ja Z U \ C T / ' 0[ discriminatory Practices in violation of her acadenic 
freedom. 'inis was cor.anniented to Dr. Davis, the Chancellor, and the 
Ch-.irmno of t ... Taartnun of English. Additional nee tings of the Hearing 
I ' u ‘"* '^'g JS. 19. 30, 31 afternoon and evening ar.J on June 1, 

5,0, /, 12,13, ‘ nvJ U * Transcripts of the testimony totaled about 930 pages. 

Cue Panel m c:,'>or found it impossible to attc.nd a significant nun- 
bc*r of tue hearings and withdrew fro.i the Panel. 

... n TtK ; U*n rfBaluirn: members of the Panel deliberated o, July 3,4 and 
3th. On July 6ta a dele gatioa war. sent to meet with Dr. Davis and repre¬ 
sentatives of the English Department to announce informally that the Panel 
was split 5-5 on the chart e of sex discrimination; thus Dr. Davis did not 
n r r enne. 

Oil July 17, 1972 the Senate Subcommittee was contacted bv Professor 
Lewin (with the authorization of Dr. Davis). He ashed the Subcommittee to 
consider the additional two charges raised by Dr. Davis in her letter of 
.-.area J /, 137... namely tn.il she did not receive adeuuate consideration and 
t int procedural errors were involved in the decision not to reappoint her. 

Ihe Subccrr.i;t.e met on July 31, 1972, and in view of the fact that the 
University Senate had r.ot acted on procedures affectin'; such grievances in 
its 3.971-197?. agenda, instructed the Hearing Panel to consider these two 
c.nnrgos. The hearing Panel wet on August 2, 1972. Dr. Davis had informed 
the Panel that she did not need to supply additional evidence, and, bv memo 
dalcc. August 3, 1972, the Panel asked the English Department if they wished 
to supply additional evidence or argument. H,c next meedne of the Hearing 
Panei was set lor August 25, 1972. On.August 7, 1972, the English Department 
expressed to the Chairman of the Academic Freedom Subcommittee their surprise 
at tnc Subcommittee s decision. On August 9, 1972, the English Department 
n ormed t.u- hearing Panel, by memo, that the department wculd respond after 
receiving a reply to its letter to the Subcommittee. On August 11, 1972, the 

Chairman of the Academic Freedom Subcommittee responded, in'writing, to the 

English Department, communicating to them the sense of the Subcommittee on 
the various mutters cf concern to the English Denartment mentioned in their 
letter cf August 7, 1972. On August 15, 1972, the English Department sent 
a letter to the Chairman of the Subcommittee in which it "...renews its re- 

quest for a discussion of and a response to its letter of August 7th bv the 

Co::.:, it too. On August 16, 1972, the Chairman of the Subcommittee again responded 
to the tnglisi.i Dopirtnent, attempting once again to clarify the situation, 
and asking again if the English Department wished to supply further evidence 
or argument before the Ib-nrim; Panel deliberated the two charges. Or. August 
i ' , . ’ V ecoud c,0 “ 0l ' a,idu:3 fr0In the ^".lish Dig. at tment informed the Hearing 
laeo. teat ...the Depart;ant does not feel that it can give its. endorsement 
^ u s further deliberations **- or indeed oven respond properlv to 

the Panel s request of August 3 — until it has received a clarifying response 
to its questions. 




Thr Hc-ring Panel mot ou Attest 25, 1072, an! on September 5, 1972, 
renwrJ i. r,.,, .1 to the Fr-.U-h Depart:, at to respond to the Panel 8 

of Augu.it IV72. On J.-i-t<-her 12, 1072, the Ci.: man of the English 
I,,,. . t . I -o to th. Hearing r.mol, which said in part, In view 

/ M th betw.-n the Depart: -nt and the Subcom¬ 

mittee t n A.;.,lc Frv.-dom, tie Dopert: -at doubts that any useful purpose 

, . ..- I < ur ther cot respondcnee wi th either the Subcoamttee or 

the h ar‘n'; Pa,,-I ,t on O.-./h.-r 12, 1972. On October 13, 1972, 

Lv ‘ ‘ . „ t! .. s-bo ;:1 ttee, the Panel asked Lae Subcc: itt.ee to ap; nint an 
■ e ' v . if at v i th repr-seuta-iven of the F.^Ush Department in 
order' to clarify further the issues involved in a continuation of Its hearings. 

The Suheo. ..it: it for: d cucl: .vgroup, which met twice with representatives 
of the Knells!, 1'-partr, nt and once with 1'r. Davis. On November 11, 19/2, 
the Chairman of the English Department delivered a "Su: :v,rv Statement on 
Procedures and Consideration in the JoAnn Davi s Case to the^Chalr: .an of 
,, t -. ? ’» t „ •». f - # p vi r * ch-1 i vc*rod i*'\ * Kv.parvlod Surr *itlon on ».ovoi..— 

her 13 1972. Vue Nearing Panel net on her Id, 19/2, w tth one . ,.’-uor 

absent*, who had left Syracuse. After deliberation a! this meeting.,- . inal 
voles were taken on Jr. Davis' charges of procedural error (sustarnre. 7-2) 
and inadequate consideration, (sustained 5-4). 

I. THU CJIAHCE or vi oh att ci: or ac adphc FiTr.ro:. S A SL S2I2L pisnaMiNATion.. 

In deliberating on t’jis charge, the Hearing Panel had to try to deter¬ 
mine the motivation of members of the English Department's Tenure Com¬ 
mittee when they decided not to reappoint Dr. Davis. Had this eccision 
b n motivated by discrimination against Dr. Davis because of her sex, 
then her Academic Freedom would have been violated. 

The vote of the Hearing Panel was 5 to 5 on the question whether the 
Academic Freedom of Dr. Davis was violated by sex discrimination. Thus, 
the Panel did not support this charge by Dr. Davis. 

DT ECC f. SION. 

This was the first charge brought before the Hearing Panel, and tne one 
it was directed to consider initially by the Senate Subcommittee, because 
the charge involved alleged violation of Academic Freedom, it was by far 
the most serious. The Panel did not support Dr. Davis in her charge that 
she was singled out for partiuclar harassment, or unequal treatment, because 
she is a woman. 


ti. Tiir n!.\r. r - * or i ??.* pr^tvTr or *s t n r rat t . 

In order to determine whether the qualifications of Dr. Davis were 
inad. runt civ ccr.a idc red in the process of reach!re a decision not to 
rcaproint her, the Hearing Panel weighed the evidence and tested it against 
tl.c following questions: 1) was the decision conscientiously arrived at, 

2) was it a bona fide exercise of professional academic judgement; 3) was 
all available evidence sought out and considered; 4) were irrelevant an, 
improper standards excluded; and 5) was there adequate deliberation upon 
the evidence by the department? [AAUP.Pll]* 

♦deference is to the document "Procedural Standards in the Renewal or Nonrenewal 
of Faculty Appointments" published in AAUP Policy Documents and Reports,.../! V 

1971. PC-11. 
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4. 


'iho Hearing Pane] fount!, by a vote of 5 to 4, that there ’./as 
inadequate consideration of hr. Davis in the decision not to reappoint 
her. 


The Hearinf; Hanoi did not address the question whether Dr. Davis 
merited r. appointment. This was and is the right and responsibility 
of the D. p.r ttr.cnt of English. 

FTM'DIK CS. 

1) The Tenure Committee of the Department of English did not conscien¬ 
tious])’ seek out and consider all relevant information concerning Dr. Davis. 

2) The Tenure Committee of the Department of English gave.major import¬ 
ance to evidence concerning Dr. Davis which was not clearly related to 
the criteria of Tenure communicated to her by the Department. 

pis ci's r tom. 


Those findings will be discussed together, for they are strongly 
connected. Ttic Department of English Summary Statement, under the gen¬ 
eral heading "Adequacy of Consideration, Comments" (pane 3), says:"3) The 
tenured members of the faculty wore aware of tiie fact that the complain¬ 
ant’s senior colleagues were not impressed by her intellectual qualities * 
or her expressed ideas. Her senior colleague, Professor Mary Marshall, 
characterized the complainant as not qualified for a permanent place in 
the Department (testimony of M. Marshall)." 

A”, the testimony developed, it became clear that Professor Marshall's 
opinion weighed heavily, perhaps decisively, in the Department's judgment 
of Dr. Davis. It becomes centrally important to the question of adequate 
consideration to determine the basis on which Professor Marshall placed 
her judgment of Dr. Davis, for her other colleagues would hear her views with 
special attention because she specialized in the same field as Dr. 

Davis and because she war. one of the most distinguished and respected mem¬ 
bers of tlu* Department. The crucial evidence here cones from Professor 
Marshall's testimony: "The primary grounds for my decision, my personal 
decision, that she should not be kept was that 1 did not find in her the 
lively play of ideas which I would expect from someone who was to become 
a tenured member of a university faculty." (Hearing, June 7.). Professor 
Marshall made clear in further testimony that the presence or absence of 
a lively play of ideas was assessed by hr solely on the basis of random 
personal contacts with Dr. Davis. In response to a question by Dr. Davis, 
Professor Marshall replied, "I just remember encountering you occasionally 
at a party or a meeting, or occasionally in the corridor." (Hearing, June 7). 

As applied to Dr. Davis, this subjective method of judging, intellectual 
capacity was improper and inadequate. The conversational exchanges on 
which she was rated by Professor Marshall -- and, most importantly, by 
extension, by the English Department as a whole — were, through no 
evident fault of Dr. Davis, brief and infrequent. 


L. 







5. 


’ill" pro's U- i, in ihc opinion of the Panel , in not no much that sub¬ 
jective acne scr.> at was a factor in the decision, as that it. dominated the 
Depar Lr.cnt 's consideration of Dr. Davis . 

Professor 1'nr shall assorted: "It would never have occurred to ne to 
pet hack and r< ad th ■ dis-ertat'on [Dr. Davis] wrote before she came here, 

|„-. r -n :■ is thi' *on, nor mally, ye an in deed on what we are and, do 

r j<a l( i■ -n a~.rVb -- ."'■(iTc'arin:;, June /.) Carried to its logical conclusion, 
"th!;. :;;i • .cat nr: ! i be count ru< d to r an that any previous scholarly activity 
pijhlinhi d or unpubi iiihed, might he disregarded in considering a candidate 
for tenure. 


Personal judgment of colleagues hv colleagues occurs everywhere, and 
inevitably plats a role in tenure decision*. It may .also be that this pro¬ 
cess of personal appraisal works with special force in humahi.jtic faculties., 
whore the essential qualities of work elude exact statement or credentials. 

Put personal judgment and the consideration of credentials cugnt to operate 
to'-ether, not hv the exclusion of me or tie* other. The Panel acknowledges 
the If"■ -.ir cnciit 's right to choose its criteria of merit in select in;; colleagues 
Put the Panel object.; to the h idde n importance of judgments of style and 
liveliness in this case, where the candidate assumed that she would be tested 
apa ire t the three stipulated standards of scholars!) ip, teaching, and con- 
muni l.* service alone. The subliminal importance of the personal assessment 
seems* especially dubious because, in the opinion of the Panel, it was aggra¬ 
vated by inordinate reliance on the opinion of a few Department members and 
r.oplJrible attention by almost every faculty member to the wore objective 
material that was available—however lip.hlly the tenured faculty rrig.rt 
have regarded that material had each member sought it out before casting 
•his vote. 

In 1969 and 1970, when Dr. Davis' case came before the Tenure Com¬ 
mittee, there was ample evidence of a shrinking job market. It is cleat 
that, at that time, the department was resolved to strengthen itself in 
scholarship. It is also clear that a degree of estrangement existed between 
older and younger members of the English faculty. Given this atmosphere, 
the Panel believes that .. scrupulous attention should have been paid to the 
assessment of Dr. Davis by every voting r imer of the tenured faculty. In 
testimony it was repeatedly maintained that Dr. Davis offered no material of 
sufficient quality to have won her a tenured post. That may well be true.. 

But a me umptive judgment r her *rson.il quality of mind, arrived at by 
desultory and, in some cases, secc Jhand contact with her, deflected most 
voting members of the faculty fron reading the material she did submit. 

in. •png -.\i\r-y. cv vr.ocr.D Pk.M. mors . 

T** its consideration o; the procedures followed bv the Department of 
F.rtpl jeh, the hearing P,.ncl wan guiccu by a pi tnciple stilted by Lne iuiIP 
Committee A on Academic freedom and Tenure: 


♦Emphasis added. 

• * 
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"CriilTla t£Me£ of Ste- lards. The faculty nenbe-r should be 
advised, early .a his nj.pointr:: nt, of substantive and procedural standards 
generally *•:. >1eyed In decisions affecting renewal and tenure. Any spec¬ 
ial Standard:: adopted by his department or school should also be brought 
to hir. attention." [AAliP p.12]. 

Tin- rand also sought to determine if the procedures followed could 
provide guidance to the probationers, help assure then of a fair pro¬ 
fessional evaluation, and were in accord with rules established by the 
Lugllsh Department. [AAUP p. 11]. 

The Hearing Panel found,by a vote of 7 to 2, that errors existed 
in the procedures followed in arriving at the decision not to reappoint 

Dr. Davis. 1r 


rr::nixRs . 

1) The vote in the 1969 Tenure Committee meeting was not by secret ballot, 
•..hale tne change in wording of the departmental constitution which sup¬ 
ported an open vote was not properly approved by the faculty. 

2) 1 Th , fcrf ' ls 110 cvJ< -’ ( ' ncc thnt Dr. Davis was properly informed that the * 

hnplirh Department pave unequal weight to their three slated criteria of 
service, teaching, and scholarly activity. It is clear from the testimony 
laat the Tenure Committee's order of importance, far probationary faculty, 
wa3 scholarly activity, teaching, and service — with service having little 
if any, positive weight. * 

3) The probationary faculty were not properly asked to submit material in 
evidence for the Tenure Committee meeting in the Fall of 1969. 

DISCUSSI ON*. 

1) lhc vote against tenure in the 1969 meeting was not by secret ballot, 
and, In the opinion of the Panel, departmental rules legally in force at 
that time called tor a secret ballot in such matters, it appears that a 
l °' s ^ * ni1 ’ ■’ fict cun tor..try» and thoro did exist n copy of depart — 

mental regulations that permitted such procedure. The wording of the 
section on voting,however, differed from earlier versions of the reflations, 
and the Panel concludes from the evidence presented to it that the chance 
in wording was not properly approved by the faculty. 

?) Dr. Davis was supplied with the Faculty Manual; her letter of 
appointment refers her to the sections concerning principles and pro¬ 
cedures concerning tenure, and promotions. She was thus informed that 
advancement would depend on teaching, scholarly activity, and service 
(community and university). 


In U 
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it cmerged clearly that the tenured English faculty 


did not live equal weight to development in these three areas. There is 
no evidence that this vau made clear to Ur. Davis early in her service. 

3) There is evidence that Dr. Davis, and three other probationary faculty 
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‘.DAT IONS. 


1) TV' !)• part-.Tit of English should accept responsibility for the pro¬ 
cedural error;, and i nude neat o cc*"... rder.it ion and t uhe a statmert to that 
effect which should be placed in Dr. Davis' professional file at Syra¬ 
cuse University. if Dr. Davis wishes, this statement should also be for¬ 
warded to Pennsylvania State University. 

2) In accordance with guideline!: established by the AALT when inade¬ 
quate consideration has been found, the Hearing Panel requests that the 
Tenure Committee of tiie Department of English reconsider its decision not 
to reappoint Dr. Davis. *[AAc’P p.ll). 

3) The department should remove from Dr. Davis' file the? letter solicited 
by the former Department Chairman from Mr. Hahn, formerly president of a 
departmental student organization, as a student assessment of Dr. Davis' 
teaching ability, since the letter attests that Hahn had no direct knowledge 
of her ability. 

4) The use of the folder of materials on each faculty member that ds kept 
in the English Department should he strengthened. Probationary faculty 
should be encouraged to bring the material in there folders up to date well 
before any meeting that will consider tenure or reappointment. 

5) The English Department should investigate systematic ways of increasing 
scholarly contacts between probationary and tenured faculty. This is partic¬ 
ularly important ii judgements are to be made on probationary faculty be¬ 
fore they have published or otherwise presented scholarly work for outside 
porfessional criticism. 

6) In this connection, it might be advisable for the Department of English 
to reconsider its policy of early tenure decisions and extended termin¬ 
ation periods. 



7) The English Ik part .(. at should pursue the i.nvestir,ation of suitable 
ways to assess and report teaching effectiveness. Those should include 
syctet itic student inputs. 

E) The Lnr.lirh Department should in.the a conscientious effort to assess 
the extent to which hij'/nly subjective criteria are used by them to deride 
upon reappointment ot junior faculty. 



'llif«i] !«■ .•ji:;. r«; \rV.n ar; submitt- t! by three members of the Hearing Panel 
who did not fi.nl with the s.; jority on the charges of inadequate consideration 
and procedural errors. They are not intended as a formal "minority report," but 
as one effort to clarify some points of disagreement, among the panelists who 
attended the 130 hour- of testimony and discussion. It might be noted that we 
find with the majority on five of the important final recommendations. 

Some General Observations. 

-I 

it appears that an unfortunate climate of tension and misunderstanding colored 
relationships between some junior and tenured faculty; this, in turn, contributed 
to the breakdown of communications over procedures and other ratters. 

Events in the care in question transpired in a period in-fore the Department 
cf English (and most other departments and programs in American universities) had 
made systematic efforts to solicit student opinion on tenure and reappointment 
o.uestions or to regularize other aspects of this decision-tubing process. Con- 
ditions obtained at that title which are tolerated no longer in departments, but 
in 1969 they reflected standard practice in a large segment of the national aca¬ 
demic community. 

Some Notes on "Inadequate Consideration" 

Adequate time war, made available for discussion of the qualifications of 
candidates at the. decision-linking sessions. Spokesmen for and against a positive 
recommendation were asked to present their views. An effort to evaluate success 
in teaching was made at this juncture. 

Candidates were aokeo to submit evidence of scholarship and scholarly plans 
but, only before the meeting of 1970 took place. In our judgement, the tenured 
faculty should have made a special effort to read the candidate's long-completed 
dissertation in 1969 and 1970, but it should be noted that Dr. Davis did not take 
advantage of the opportunity to submit this manuscript as evidence of her scholarly 
activity. 


(2) 


After n;; the test.'r.nny, we do not share the majority's view that 

a single member of the faculty played a decisive or central role in influencing 

tlie out como. It is only natural that the view of a distinguished senior faculty 

rccr.bcr in the sane field as the cand'date would be received with special attention 

by her colleagues, but it sects clear that there were nany other reason., for the 

final decision, Ifni, lo the concept of a "lively play of ideas" has been introduced 

by the majority as evidence of the English brpr.rtnient's "highly subjective, 

tmverifinlilo" methods and as a consideration both "improper and inadequate," we 

do not believe that the general intellectual ability of a candidate for a permanent 

position .on the faculty cl' a nnjor university can or should be completely excluded 

from consideration in this case. :.c.; ' arship, teaching and service are the 

standard criteria for making decisions on tenure and reappointment, but testimony 

was submitted to the Hearing Panel by many tenured faculty in the department that 

llicy felt thcie was evidence of inadequacy in one major area, mixed evidence in 

another. It was in t his context of lack of persuasive or conclusive evidence in 

: , * 
the designated categories that general intellectual ability could be introduced 

as one way of predicting performance in scholarship and teaching in the future. 

Some Notes on Procedural Errors 

The department's procedures were not consistent in the perioj under reviews 
the Department of English shared this problem with many other academic units which 
wore not (some arc still not) governed by extensive, written constitutions. Still, 
custom and at least one written precedent was followed in the balloting in 1969, 
and there is not question about the ballot in 1970. The evidence indeed is mixed 
on the informational meeting in the Spring of 1969, but there is some reason to 
believe that an effort was made to inform candidates of what had become standard 
departmental practice in previous years. That unhealthy tension between some 
junior and tenured faculty may have contributed to die misunderstanding and con¬ 
fusion over what transpired at the meeting. 


o> 


On Ci iK'xal I! in*;;i nd.jf ton.'i 

V.’e f i.id with the majority on prints 3, 4, 5, 6, and 7. 

David H. Dennett 
Kathryn A. Morgan 

w.ile 1 did find sour procedural error, I an in substantial agreement with 

these rein.ii !;a . 

Robert M. Exher 
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lb. Jo Da via hortcnsoii 
219 Gruffer . Avenue 
Syracuse, I-r / York 1322'* 

lie.:* - Mari, asoa; 


Thank you for your letter about your aex discrimination case. 


The Justice heparttrent does have different divisions dealing with 
dlseriKiln.atlrn hut for f.i to provide you vith any contacts there, 1 
will have co let then Know the nature or your case so they could 
put tie In touch with the proper division. 


I have checked with the fiepartniant of Health, Education and Welfare 
fifi to the extent ol funds they Made available to Sycaruse University, 
Figures prior to 1969 ere unavailable; however, following is a list 
of the fund.; frost K ?M to Syracuse: 

Fiscal Year 1969 $7.5 r.lllion 

" 1970 4.9 

" 1971 5.1 " 

" 1972 3.6 " 

" 1973 9.2 " 


I hope that this In formatfon Is of assistance to you. I did write 
the Equal lM.tloymcnt Opportunity Com ilssion asking to be advised of 
the disposition of ycur case. 


Cordially, 


M / f f 

i uUi&<-- —- 01 y -t 

cn 1‘teyar 9 


Richardson 
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